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Hello,
 
I am a defense attorney in the RCW 71.09 sexually violent predator system.  The proposed
amendment to CR 39 would allow remote jury trials over the objection of a party.  While there
are many efficiencies to be gained by this it would come at the expense of fundamental
fairness in cases involving liberty.  Please restrict the “over the objection” clause to cases that
do not involve fundamental rights, perhaps exempting cases where there is a statutory or
constitutional right to counsel.
 
The American Bar Association urges that remote proceedings only occur by consent (see
attached resolution 117).  My primary substantive concern is that there is a higher risk of
negative outcomes for defendants in remote proceedings.  A study of bail hearings in Cook
County, Illinois, found that bail amounts were 54-90% higher when done by video, depending
on the offense (see attached Diamond 2010).  A study of the use of video teleconferencing in
asylum proceedings found that an applicant’s chances of being denied were twice as high
when proceedings were conducted remotely (see attached Walsh & Walsh 2008).  A third
study found that an immigration detainee is more likely to be deported if his or her hearing is
conducted by video—but mainly because the perception of unfairness decreased engagement
by the detainee (see attached Eagly 2015).

Given the stakes involved (potential lifetime commitment), a SVP respondent should never be
subject to a jury trial held remotely over their objection.
 

mailto:SUPREME@COURTS.WA.GOV
mailto:Tera.Linford@courts.wa.gov
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REMOTE COURT: PRINCIPLES FOR VIRTUAL 


PROCEEDINGS DURING THE COVID-19 


PANDEMIC AND BEYOND 


Alicia L. Bannon & Douglas Keith 


ABSTRACT—Across the country, courts at every level have relied on remote 


technology to adapt the justice system to a once-a-century global pandemic. 


This Essay describes and assesses this unprecedented journey into virtual 


justice, paying particular attention to eviction proceedings. While many 


judges have touted remote court as a revolutionary innovation, the reality is 


more complex. Remote court has brought substantial time savings and 


convenience to those who are able to access and use the required technology, 


but it has also posed hurdles to individuals on the other side of the digital 


divide, particularly self-represented litigants. The remote court experience 


has varied substantially depending on the nature of the proceedings, the rules 


and procedures courts put in place, and the relevant court users’ resources 


and tech savvy. Critically, the challenges posed by remote court have often 


been less visible to judges than the efficiency benefits. Drawing on these 


lessons, this Essay identifies a series of principles that should inform future 


uses of remote technology. Ultimately, new technology should be embraced 


when—and only when—it is consistent with fair proceedings and access to 


justice for all. 
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INTRODUCTION 


Shortly before Justice of the Peace Nicholas Chu was set to hear 


opening arguments in the first fully virtual criminal trial in the United States, 


Judge Chu had to excuse Juror #5 for a reason familiar to anyone grappling 


with remote life during the COVID-19 pandemic—spotty Wi-Fi. 1  After 


 


 1 Travis County, JP5 Jury Trial Justice of the Peace, Pct. 5, YOUTUBE, at 11:50:00–13:10:00 (Aug. 


11, 2020), https://www.youtube.com/watch?v=FEwnM615Xh8 (last visited Mar. 7, 2021). 
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seating an alternate juror for this misdemeanor trial in Travis County, Texas, 


which was conducted over the Zoom videoconference system, Judge Chu 


reminded the jurors to give their full attention and not be “on Facebook or 


checking email.”2 The jurors heard from witnesses, viewed documents and 


videos (also made available to jurors in an e-folder),3 and deliberated in a 


Zoom breakout room for approximately twenty minutes, after which the 


foreperson delivered the jury’s verdict: the defendant was guilty of speeding. 


Each juror gave a muted thumbs-up to indicate the verdict was unanimous.4 


Across the country, courts at every level have relied on remote 


technology to adapt the justice system to a once-a-century global pandemic, 


which shuttered courthouse doors beginning in March 2020 and has required 


limits on in-person proceedings for over a year. In June 2020, Bridget Mary 


McCormack, chief justice of the Michigan Supreme Court, told a 


congressional subcommittee that “in three months, [the courts] have changed 


more than in the past three decades.”5 Nathan Hecht, chief justice of the 


Supreme Court of Texas, has suggested that with the expansion of remote 


court proceedings, “the American justice system will never be the same.”6 


In this Essay, we seek to describe and assess courts’ unprecedented 


journey into virtual justice, with a focus on trial-level courts. What has 


worked well, and what have been the challenges? What shortcomings must 


be resolved if, as seems likely, courts are going to continue using remote 


proceedings more frequently than they had prior to the pandemic? What 


institutional blind spots might be holding courts back from fully addressing 


those challenges? To answer these questions, this Essay builds on two reports 


we published at the Brennan Center for Justice in 2020 and incorporates new 


insights gleaned from interviews with legal-services attorneys grappling 


with these issues on a daily basis.7 


 


 2 David Lee, Texas Judge Holds First Virtual Jury Trial in Criminal Case, COURTHOUSE NEWS 


SERV. (Aug. 11, 2020), https://www.courthousenews.com/texas-judge-holds-first-virtual-jury-trial-in-


criminal-case/ [https://perma.cc/XJ9R-H3KG]. 


 3 Travis County, supra note 1, at 1:55:00. 


 4 Id. at 3:16:00–3:16:15.  


 5 Federal Courts During the Covid-19 Pandemic: Best Practices, Opportunities for Innovation, and 


Lessons for the Future: Hearing Before the Subcomm. on Cts., Intell. Prop., & the Internet of the H. 


Comm. on the Judiciary, 116th Cong. 1 (2020) (testimony of Bridget M. McCormack, chief justice, 


Michigan Supreme Court) [hereinafter McCormack Testimony]. 


 6 Meera Gajjar, “The American Justice System Will Never Be the Same,” Says Texas Supreme Court 


Chief Justice Nathan Hecht, THOMSON REUTERS (Apr. 24, 2020), https://www.thomsonreuters.com/en-


us/posts/government/texas-supreme-court-chief-justice-nathan-hecht/ [https://perma.cc/69JS-AG79] 


(interviewing Nathan Hecht, chief justice, Supreme Court of Texas). 


 7 See ALICIA BANNON & JANNA ADELSTEIN, BRENNAN CTR. FOR JUST., THE IMPACT OF VIDEO 


PROCEEDINGS ON FAIRNESS AND ACCESS TO JUSTICE IN COURT (2020), https://www.brennancenter. 
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In Part I, we describe how courts have expanded the use of remote 


proceedings during the COVID-19 pandemic. In Part II, we draw on diverse 


sources—including interviews with civil legal-aid providers, media reports, 


surveys conducted during the pandemic, accounts from judges and others 


within the judicial system, and pre-pandemic scholarship—to detail some of 


the benefits and shortcomings of remote proceedings that have become 


apparent. In Part III, we look at some of the constitutional questions raised 


by remote court. In Part IV, we discuss potential institutional blind spots in 


courts’ responses to the pandemic that may have colored their view of remote 


proceedings. Finally, in Part V, we lay out a series of principles that we 


suggest should guide future policymaking. 


At several points throughout this Essay we highlight eviction 


proceedings, which sit at the nexus of the public-health and economic crises 


flowing from the pandemic. Eviction proceedings are a useful lens for 


understanding the practical implications of remote proceedings on access to 


justice: they are high stakes, yet tenants enjoy fewer constitutional 


protections than do criminal defendants and are frequently unrepresented by 


counsel. Insights from the civil justice system are also important because 


much of the conversation about remote technology to date has focused on 


the criminal courts. 


Despite a patchwork of state and federal eviction moratoria, courts have 


authorized hundreds of thousands of evictions during the pandemic. 8  A 


 


org/sites/default/files/2020-09/The%20Impact%20of%20Video%20Proceedings%20on%20Fairness% 


20and%20Access%20to%20Justice%20in%20Court.pdf [https://perma.cc/C4TH-S72N]; DOUGLAS 


KEITH & ALICIA BANNON, BRENNAN CTR. FOR JUST., PRINCIPLES FOR CONTINUED USE OF REMOTE 


COURT PROCEEDINGS (2020), https://www.brennancenter.org/sites/default/files/2020-09/Principles%20 


for%20Continued%20Use%20of%20Remote%20Court%20Proceedings%20final_0.pdf [https://perma. 


cc/69WY-6XHD]. 


 8 As of April 11, 2021, http://www.evictionlab.org/eviction-tracking/ reported 291,368 evictions in 


just the five states and twenty-seven cities it tracks. The Eviction Tracking System, EVICTION LAB, 


http://www.evictionlab.org/eviction-tracking/ [https://perma.cc/S8GS-K4MN]. For state policies, see 


COVID-19 Housing Policy Scorecard, EVICTION LAB, https://evictionlab.org/covid-policy-scorecard/ 


[https://perma.cc/GGZ6-J56T]. At the federal level, in addition to a short-lived moratorium in the CARES 


Act, in September, the Centers for Disease Control and Prevention (CDC) ordered a halt on evictions and 


foreclosures due to nonpayment through January 31, 2021, which has since been extended to June 30, 


2021. CARES Act, Pub. L. No. 116-136, § 4024, 134 Stat. 281, 492 (2020); Temporary Halt in 


Residential Evictions to Prevent the Further Spread of COVID–19, 85 Fed. Reg. 55292 (Sept. 4, 2020); 


Temporary Halt in Residential Evictions to Prevent the Further Spread of COVID–19, 86 Fed. Reg. 8020 


(Feb. 3, 2021); Temporary Halt in Residential Evictions to Prevent the Further Spread of COVID–19, 86 


Fed. Reg. 16731 (Mar. 31, 2021). To take advantage, tenants and residents only have to submit a two-


page declaration confirming that they met the CDC’s requirements, such as qualifying annual income and 


substantial loss of income or increased medical expenses. See Declaration Under Penalty of Perjury for 


the Centers for Disease Control and Prevention’s Temporary Halt in Evictions to Prevent Further Spread 


of COVID-19, CTRS. FOR DISEASE CONTROL & PREVENTION, https://www.cdc.gov/coronavirus/2019-
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recent study found that lifting eviction moratoria contributed to increased 


COVID-19 incidence and mortality rates, likely due to transience, increased 


crowding in homes and shelters, and reduced access to health care.9 As the 


pandemic drags on and moratoria expire, an estimated 8.8 million renters are 


behind on their rental payments, placing them at risk of eviction.10 Among 


renters with annual incomes below $25,000, more than one in four reported 


that they were behind on their rent.11 Throughout this Essay, we include 


examples of how remote proceedings have been used in the eviction context, 


drawing on surveys, court cases, and interviews with legal-services providers 


and tenant advocates in five states: Florida, Michigan, Missouri, Ohio, and 


Texas.12 


Remote court has brought benefits to many court users, most notably in 


time savings and convenience for those who are able to access and use the 


required technology. Yet remote court has also posed real challenges, 


including to the attorney–client relationship and to the ability of self-


represented litigants to access resources and fully participate in court 


proceedings. It has worked better in some kinds of proceedings than others. 


And it has raised difficult questions about whether key functions—such as 


credibility assessments—can be fulfilled virtually. 


Importantly, many of the disadvantages of remote proceedings are 


likely to be less visible to judges and other court officials than the efficiency 


benefits many have described as revelatory. And remote court’s long-term 


desirability is likely highly dependent on the nature of the proceedings at 
 


ncov/downloads/declaration-form.pdf [https://perma.cc/A4DR-9ZZT]. But some states have not 


interpreted the CDC’s moratorium strictly. See, e.g., Email from Nicole N. Brinkley, Assistant Couns., 


N.C. Admin. Off. of the Cts. Off. of Gen. Couns., to Clerks, Assistant Clerks, & Deputy Clerks of 


Superior Ct., N.C. Jud. Branch, & Other Ct. Offs. (Sept. 9, 2020, 5:12 PM) (on file with journal) 


(instructing clerks throughout North Carolina that the CDC order changed nothing about the clerks’ 


process for filing and scheduling eviction proceedings and issuing writs of possession, the final eviction 


order in the state); Annie Nova, The CDC Banned Evictions. Tens of Thousands Have Still Occurred, 


CNBC (Dec. 5, 2020), https://www.cnbc.com/2020/12/05/why-home-evictions-are-still-happening-


despite-cdc-ban.html [https://perma.cc/N4AN-8KWJ] (reporting that seven states never stopped 


evictions despite the CDC moratorium). 


 9 Emily A. Benfer, David Vlahov, Marissa Y. Long, Evan Walker-Wells, J. L. Pottenger Jr., Gregg 


Gonsalves & Danya E. Keene, Eviction, Health Inequity, and the Spread of COVID-19: Housing Policy 


as a Primary Pandemic Mitigation Strategy, 98 J. URB. PUB. HEALTH 1, 7 (2021) (finding that lifting 


eviction moratoria was associated with 2.1 times higher incidence and 5.4 times higher mortality after 


sixteen weeks, leading to more than 10,000 excess deaths). 


 10 CONSUMER FIN. PROT. BUREAU, HOUSING INSECURITY AND THE COVID-19 PANDEMIC 6 (2021), 


https://files.consumerfinance.gov/f/documents/cfpb_Housing_insecurity_and_the_COVID-19_pandemi 


c.pdf [https://perma.cc/PA6E-JYE2] (providing estimates as of December 2020). 


 11 Id. 


 12 To protect confidentiality and encourage frank feedback about the judiciary’s performance, all 


interviews cited in this Essay are referenced by state and organization type. 
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issue. All of these considerations underscore the importance of broad 


consultation with stakeholders both inside and outside the judicial system in 


setting court policies. Yet on this measure, there are concerning indications 


that courts in many jurisdictions have been falling short. 


The COVID-19 pandemic has forced innovation, but the next step is to 


make sure we take the right lessons from the experience, so that technology 


is embraced when—and only when—it is consistent with fair proceedings 


and access to justice for all. 


I. COURTS’ ADOPTION OF REMOTE PROCEEDINGS IN RESPONSE TO THE 


COVID-19 PANDEMIC 


When state and federal officials began responding to the COVID-19 


crisis in March 2020 by mandating social-distancing measures, court 


systems acted swiftly.13 In many state and federal jurisdictions, early court 


orders expressed at least a preference for using remote technology when 


possible. For example, on March 13, the Florida Supreme Court suspended 


all court rules limiting or prohibiting the use of remote proceedings, while 


noting that defendants’ confrontation clause rights must still be met in 


criminal cases.14 On the same day, the Supreme Court of Texas authorized 


the state’s courts to “[a]llow or require anyone involved in any hearing . . . 


to participate remotely, such as by teleconferencing, videoconferencing, or 


other means.”15  


By April 2020, every state judicial branch, and many local court 


systems, had issued an order or guidance seeking to reduce the number of 


people entering courthouses. 16  While some jurisdictions were more 


aggressive than others in their initial responses, in a matter of weeks court 


systems had largely coalesced around a similar set of measures for trial 


courts: suspension of jury trials and in-person proceedings save for 


categories of cases the jurisdiction deemed essential. 


 


 13 Janna Adelstein & Douglas Keith, Initial Court Responses to Covid-19 Leave a Patchwork of 


Policies, BRENNAN CTR. FOR JUST. (Apr. 14, 2020), https://www.brennancenter.org/our-work/analysis-


opinion/initial-court-responses-covid-19-leave-patchwork-policies [https://perma.cc/FMV9-A7PG]. 


 14 Administrative Order at 3–4, In re COVID-19 Emergency Procs. in the Fla. State Cts., No. 


AOSC20-13 (Fla. Mar. 13, 2020), https://www.floridasupremecourt.org/content/download/631744/file/ 


AOSC20-13.pdf [https://perma.cc/AY6P-JP23] (discussing COVID-19 emergency procedures in the 


Florida state courts). 


 15 First Emergency Order Regarding the COVID-19 State of Disaster at 1, Misc. Docket No. 20-9042 


(Tex. Mar. 13, 2020), https://www.txcourts.gov/media/1446056/209042.pdf [https://perma.cc/C475-


NE3V]. 


 16 Adelstein & Keith, supra note 13. 
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At the same time, as weeks passed and court leaders recognized the 


enduring nature of the crisis, court systems increasingly turned to remote 


technologies to reopen and expand their dockets. Since March 2020, at least 


thirty-eight states have issued statewide orders during the pandemic either 


mandating or urging the use of remote proceedings, and in the remaining 


states many local jurisdictions have adopted similar orders.17 In May 2020, 


for example, Connecticut’s judicial branch announced that it would resume 


its suspended civil docket by video and telephone.18 The CARES Act federal 


stimulus package likewise authorized the use of video and phone for key 


aspects of federal criminal proceedings, including arraignments, preliminary 


hearings, initial appearances, detention hearings, probation hearings, and 


more.19 Congress allocated $6 million to the federal judiciary to adapt to the 


new environment.20  While many jurisdictions subsequently took steps to 


reopen or expand in-person operations in a limited capacity during the 


pandemic,21 reopening plans have waxed and waned with the prevalence of 


the virus. In November 2020, for example, approximately one-quarter of 


 


 17 Courts’ Responses to the Covid-19 Crisis, BRENNAN CTR. FOR JUST. (Sept. 10, 2020), https:// 


www.brennancenter.org/our-work/research-reports/courts-responses-covid-19-crisis [https://perma.cc/ 


CHS4-ZNFM]. 


 18 See Judicial Branch Continues to Expand Types of Cases Handled Remotely, STATE OF CONN. 


JUD. BRANCH (May 7, 2020), https://jud.ct.gov/HomePDFs/RemotelyHandledCases.pdf 


[https://perma.cc/3UD6-BH25]. 


 19 CARES Act, Pub. L. No. 116-136, § 15002(b), 134 Stat. 281, 528 (2020). 


 20 Id. § 15001. Some states also allocated funds to support technology updates—the Supreme Court 


of Ohio gave $6 million to local courts for this purpose. See Anne Yeager, Chief Justice’s Program Funds 


$6 Million in Technology Grants for Local Courts, CT. NEWS OHIO (May 1, 2020), http:// 


www.courtnewsohio.gov/happening/2020/remoteTechGrants_050120.asp#.YAdgDuhKg2w [https:// 


perma.cc/74S2-HKCN]. 


 21 For example, as COVID-19 rates decreased in many places over the summer and early fall in 2020, 


judicial systems in many states reopened some physical aspects of courthouses, albeit with measures in 


place to meet public-health guidance. See, e.g., Administrative Order Related to Appellate & District 


Courts Operations at 3, No. 2020-PR-054 (Kan. May 27, 2020), https://www.kscourts.org/KSCourts/ 


media/KsCourts/Orders/2020-PR-054.pdf [https://perma.cc/W4KJ-9ACV] (requiring, among other 


measures, remote hearings when possible and social distancing). Courts that resumed in-person trials 


employed a range of techniques, from scattering jurors around the courtroom, to requiring witnesses wear 


masks while testifying, to providing attorneys with walkie-talkies so that they could sidebar with the 


judge without having to physically approach the bench. Michael Gordon, Place Your Hand on the Bible: 


Federal Jury Trials Resume After Weeks of COVID Planning, CHARLOTTE OBSERVER (June 13, 2020), 


https://www.charlotteobserver.com/news/coronavirus/article243514632.html [https://perma.cc/4XF3-


VW7B]; Nicole Hong & Jan Ransom, Only 9 Trials in 9 Months: Virus Wreaks Havoc on N.Y.C. Courts, 


N.Y. TIMES (Dec. 2, 2020), https://www.nytimes.com/2020/12/02/nyregion/courts-covid.html [https:// 


perma.cc/3NER-CKNE]. 
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federal district courts ordered reduced operations in response to worsening 


health indicators.22 


Courts’ pivot to remote court was unprecedented in its scope and scale, 


but the use of video and phone to hold remote proceedings has been part of 


the legal landscape for decades, most often in cases involving incarcerated 


or detained individuals.23 In criminal cases, for example, most jurisdictions 


have permitted the use of remote videoconferencing for initial appearances 


and felony arraignments, with some jurisdictions requiring the defendant’s 


consent.24 Some jurisdictions have further permitted the use of video for 


other criminal proceedings, such as pretrial release hearings (typically 


requiring consent). 25  In immigration court, videoconferencing (without 


consent) is authorized by statute for removal proceedings26 and has been used 


regularly since the 1990s.27 During the last quarter of 2019, one out of every 


six final hearings that concluded an immigrant’s case was held by video.28 In 


state court, videoconferences were widely used for certain criminal and civil 


proceedings prior to the pandemic, including criminal arraignments and first 


appearances, as well as child-support enforcement.29 


 


 22  Courts Suspending Jury Trials as COVID-19 Cases Surge, U.S. CTS. (Nov. 20, 2020), 


https://www.uscourts.gov/news/2020/11/20/courts-suspending-jury-trials-covid-19-cases-surge [https:// 


perma.cc/4R4L-K4HP]. 


 23 See, e.g., MIKE L. BRIDENBACK, STATE JUST. INST., STUDY OF STATE TRIAL COURTS USE OF 


REMOTE TECHNOLOGY 12–15 (2016), http://napco4courtleaders.org/wp-


content/uploads/2016/08/Emerging-Court-Technologies-9-27-Bridenback.pdf [https://perma.cc/9A8V-


8ZH5]; Shari Seidman Diamond, Locke E. Bowman, Manyee Wong & Matthew M. Patton, Efficiency 


and Cost: The Impact of Videoconferenced Hearings on Bail Decisions, 100 J. CRIM. L. & CRIMINOLOGY 


869, 877–78 (2010); Ingrid V. Eagly, Remote Adjudication in Immigration, 109 NW. U. L. REV. 933, 934 


(2015). 


 24  See Jenia I. Turner, Remote Criminal Justice, 53 TEX. TECH L. REV. (forthcoming 2021) 


(manuscript at 6), https://papers.ssrn.com/a=3699045 [https://perma.cc/TP3Z-FWRC]. 


Videoconferencing had been widely used for these proceedings. See BRIDENBACK, supra note 23, at 13–


14. With respect to consent, Arizona, for example, does not require consent for videoconferencing for a 


defendant’s initial appearances, misdemeanor arraignments, and not-guilty felony arraignments. ARIZ. R. 


CRIM. P. 1.5(c)(1). By contrast, the Federal Rules of Criminal Procedure permit video teleconferencing 


for a defendant’s initial appearance or arraignment only with consent. FED. R. CRIM. P. 5(f), 10(c). 


 25 Turner, supra note 24, at 6. 


 26 See 8 U.S.C. § 1229a(b)(2)(A)(iii); see also 8 C.F.R. § 1003.25(c) (“An Immigration Judge may 


conduct hearings through video conference to the same extent as he or she may conduct hearings in 


person.”). 


 27  Video Hearings in Immigration Court FOIA, AM. IMMIGR. COUNCIL, 


https://www.americanimmigrationcouncil.org/content/video-hearings-immigration-court-foia [https:// 


perma.cc/3H9Q-MNFD]. 


 28 Use of Video in Place of In-Person Immigration Court Hearings, TRAC IMMIGR. (Jan. 28, 2020), 


https://trac.syr.edu/immigration/reports/593/ [https://perma.cc/9B7L-MKN7]. 


 29 BRIDENBACK, supra note 23, at 12–15. 
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But the COVID-19 pandemic prompted courts to turn to remote 


proceedings to an unprecedented degree30: expanding the use of video and 


phone in proceedings for which they were already authorized;31 allowing 


remote proceedings in matters that previously had been required to be in 


person; 32  and, in some jurisdictions, removing requirements that parties 


consent prior to the use of remote proceedings.33 Similarly unprecedented 


was that courtrooms themselves were often entirely empty, particularly in 


the early months of the pandemic, with judges, staff, lawyers, litigants, 


witnesses, and the public all appearing via video or phone. 


During the pandemic, many jurisdictions have used remote proceedings 


extensively for bail, plea, and sentencing hearings,34 as well as for eviction 


proceedings35 and family court.36 Though virtual criminal jury trials have 


been unusual, Texas saw its first online misdemeanor jury trial in August 


2020, 37  and one Texas city began holding regular virtual trials in its 


 


 30 See the “Virtual Hearings” map at Coronavirus and the Courts, NAT’L CTR. FOR STATE CTS., 


https://www.ncsc.org/newsroom/public-health-emergency [https://perma.cc/4KUR-N89Z] (click the 


“NEW — Virtual Hearing Resources and Guides” tab on the interactive map). 


 31 Gould Elecs. Inc. v. Livingston Cnty. Rd. Comm’n, 470 F. Supp. 3d 735, 738 (E.D. Mich. 2020) 


(authorizing remote bench trial pursuant to Federal Rules of Civil Procedure 77(b) and 43(a)). 


 32 See, e.g., CARES Act, Pub. L. No. 116-136, § 15002, 134 Stat. 281, 527–29 (2020) (authorizing 


courts to conduct remote hearings in a variety of criminal proceedings). 


 33 See, e.g., Eighteenth Emergency Order Regarding the COVID-19 State of Disaster at 1–2, No. 20-


9080 (Tex. June 29, 2020), https://www.txcourts.gov/media/1448109/209080.pdf [https://perma.cc/ 


JTB9-V4SL] (authorizing, “[s]ubject only to constitutional limitations” and without consent, all Texas 


courts to “allow or require anyone involved in any hearing, deposition, or other proceeding of any kind—


including but not limited to a party, attorney, witness, court reporter, grand juror, or petit juror—to 


participate remotely, such as by teleconferencing, videoconferencing, or other means”). 


 34 Turner, supra note 24, at 36; see also OHIO CRIM. SENT’G COMM’N, COVID-19 AND THE COURTS 


2020: A SURVEY OF OHIO JUDGES, COURT ADMINISTRATORS AND ATTORNEYS 46–48 (2020), 


http://www.sc.ohio.gov/coronavirus/resources/CSC-COVIDReport.pdf [https://perma.cc/QBQ3-RZ8R] 


(surveying courts about the pandemic’s impact on plea, bond, and sentencing hearings in criminal cases). 


 35 See, e.g., Admin. Order 2020-1, In re Procs. for Landlord/Tenant Matters  (Del. J.P. Ct. Sept. 11, 


2020), https://courts.delaware.gov/rules/pdf/Justice-of-the-Peace-Court-Administrative-Order-2020-


1.pdf [https://perma.cc/SK6R-JF9R] (instructing that all landlord–tenant matters “will be set for a virtual 


pretrial conference and then a subsequent virtual trial,” and noting that “[w]hile in-person hearings are 


available where there are technological barriers or complications determined on a case-by-case basis, the 


default position will be for a virtual hearing”); see also Chris Arnold, Zoom Call Eviction Hearings: 


‘They’ll Throw Everything I Have out on the Street,’ NPR (June 19, 2020), https://www.npr.org/2020/06/ 


19/880859109/zoom-call-eviction-hearings-they-ll-throw-everything-i-have-out-on-the-street [https:// 


perma.cc/L4LP-JMXP] (reporting on virtual eviction proceedings, including one in which a judge 


“granted landlords the right to evict five people who didn’t or couldn’t dial into the hearing”). 


 36 See Allie Reed & Madison Alder, Virtual Hearings Put Children, Abuse Victims at Ease in Court, 


BLOOMBERG L. (June 23, 2020) [hereinafter Reed & Adler, Virtual Hearings], 


https://news.bloomberglaw.com/us-law-week/virtual-hearings-put-children-abuse-victims-at-ease-in-


court [https://perma.cc/2ZUY-LHP2]. 


 37 Turner, supra note 24, at 29. 
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misdemeanor court in November 2020,38 which are livestreamed from its 


YouTube page (and subsequently deleted).39 In February 2021, the Florida 


Supreme Court authorized remote criminal jury trials for felonies and 


misdemeanors with the defendant’s consent.40 Remote criminal bench trials 


have been more widely used, as have remote civil trials.41 Some jurisdictions 


have convened remote grand juries. 42  Courts have also turned to hybrid 


proceedings, for example, providing for public access via video feed or 


phone, 43  relaxing requirements so as to allow witnesses to appear via 


videoconference,44 and allowing remote jury selection.45 


For an institution where change is often incremental and technology use 


has often lagged behind other industries, courts’ embrace of technology 


during the pandemic has been remarkable. In Michigan, for example, courts 


conducted more than 50,000 hearings on Zoom over the course of nearly 


350,000 hours between April and the end of June in 2020.46 Texas held 


 


 38 Anna Caplan, McKinney Is First City in Texas to Hold Virtual Jury Trials During COVID-19, 


DALL. MORNING NEWS (Nov. 24, 2020), https://www.dallasnews.com/news/2020/11/24/mckinney-is-


first-city-in-texas-to-hold-virtual-jury-trials-during-covid-19/ [https://perma.cc/4Z73-FGNB]. 


 39  Id.; see City of Mckinney Municipal Court, YOUTUBE, https://www.youtube.com/channel/ 


UCHaA5x5U5jhMNRU5bqHOjsg [https://perma.cc/F5UQ-Z4YF]. 


 40 Administrative Order at 3, In re Comprehensive COVID-19 Emergency Measures for Fla. Trial 


Cts., No. AOSC20-23 (Fla. Feb. 17, 2021), https://www.floridasupremecourt.org/content/ 


download/719444/file/AOSC20-23-Amendment-9.pdf [https://perma.cc/H7PA-8SNF]. 


 41 See Zack Needles, Trendspotter: Virtual Civil Jury Trials Are Definitely Divisive—And Likely 


Inevitable, LAW.COM (Sept. 13, 2020), https://www.law.com/2020/09/13/law-com-trendspotter-virtual-


jury-trials-remain-divisive-but-are-they-inevitable/ [https://perma.cc/BHK6-7MLS]; Five Trial-Court 


Circuits Chosen for “Virtual” Civil Jury Trial Pilot Program Due to Pandemic, FLA. SUP. CT. (June 3, 


2020, 12:33 PM), https://www.floridasupremecourt.org/News-Media/Court-News/Five-trial-court-


circuits-chosen-for-virtual-civil-jury-trial-pilot-program-due-to-pandemic [https://perma.cc/5MCR-


PERA].  


 42 Marcus W. Reinkensmeyer , Virtual Grand Jury Hearings: Response to the COVID-19 Emergency 


in Mohave County, Arizona, AM. BAR ASS’N (June 29, 2020), https://www.americanbar.org/groups/ 


judicial/publications/judicial_division_record_home/2020/vol23-4/technology/ [https://perma.cc/4P9M-


FS5J] (Arizona); Charles Toutant, Is the Virtual Grand Jury Process Unconstitutional? Judge Weighs 


Challenge, LAW.COM (Dec. 23, 2020), https://www.law.com/njlawjournal/2020/12/23/is-the-virtual-


grand-jury-process-unconstitutional-judge-weighs-challenge/ [https://perma.cc/6AFE-L7TK] (New 


Jersey). 


 43 United States v. Richards, No. 2:19-cr-353-RAH, 2020 WL 5219537, at *1 (M.D. Ala. Sept. 1, 


2020). 


 44 Sunoco Partners Mktg. & Terminals L.P. v. Powder Springs Logistics, LLC, No. CV 17-1390-


LPS-CJB, 2020 WL 3605623, at *2 (D. Del. July 2, 2020); OHIO CRIM. SENT’G COMM’N, supra note 34, 


at 51 (nearly half of surveyed judges had allowed witnesses to testify by video in criminal proceedings 


even though the trials were not fully remote). 


 45 Order, In re Ill. Cts. Response to COVID-19 Emergency/ Remote Jury Section in Civil Cases, No. 


M.R. 30370 (Ill. Oct. 27, 2020), https://courts.illinois.gov/SupremeCourt/Announce/2020/102720-1.pdf 


[https://perma.cc/ME3R-CAQA]. 


 46 McCormack Testimony, supra note 5, at 2. 
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approximately 122,000 remote hearings between March 24 and June 1, 


2020.47 In 2020, Professor Jenia Iontcheva Turner surveyed state and federal 


judges, prosecutors, and defense attorneys in Texas as to their experience 


with remote court proceedings.48 Professor Turner found that that while just 


over one-quarter of respondents had participated in remote criminal 


proceedings before the pandemic, more than 92% had done so during the 


pandemic.49 Likewise, 93% of Ohio judges surveyed by the state’s criminal 


sentencing commission reported using some sort of remote technology to 


reduce face-to-face interactions during the pandemic.50 


To be clear, remote court has not exempted the justice system from the 


impact of COVID-19. In particular, more limited use of trials, both remote 


and in person, has led to overwhelming backlogs in many jurisdictions. In 


New York City, for example, state and federal courts conducted a combined 


9 criminal trials between March and November 2020, compared to 800 


criminal trials in 2019, leaving hundreds of people in limbo in pretrial 


detention.51 These delays have contributed to a humanitarian crisis in which 


the virus has worked its way through prisons and jails while many people 


await progress in their cases, disproportionately affecting minority 


defendants, who are both more likely to be subject to pretrial detention and 


more vulnerable to the virus.52 


Yet despite its limits, the expansion of remote proceedings has allowed 


courts to maintain many basic functions during the pandemic, and there are 


strong indications from many court leaders that expanded remote 


proceedings will continue even when the pandemic subsides. Texas’s Chief 


 


 47 Erika Rickard & Qudsiya Naqui, Coronavirus Accelerates State Court Modernization Efforts, PEW 


CHARITABLE TRS. (June 18, 2020), https://www.pewtrusts.org/en/research-and-


analysis/articles/2020/06/18/coronavirus-accelerates-state-court-modernization-efforts 


[https://perma.cc/789G-9ZE4].  


 48 See Turner, supra note 24, at 35. 


 49 See id. at 38–39.  


 50 OHIO CRIM. SENT’G COMM’N, supra note 34, at 45. 


 51 Hong & Ransom, supra note 21. Maine and Texas experienced similar backlogs. See Pandemic 


Causes ‘Staggering’ Court Backlog in Maine, ASSOCIATED PRESS (Nov. 8, 2020), https://apnews.com/ 


article/virus-outbreak-pandemics-maine-5e056e9c004152929d614dd3f6c5ff82 [https://perma.cc/3GAH 


-AVN4] (reporting state court officials in Maine warning of a “staggering” backlog); Jenni Bergal, Some 


States Halt Jury Trials Again, Leaving Staggering Backlogs and ‘a Lot of People Sitting in Jail,’ USA 


TODAY (Dec. 8, 2020), https://www.usatoday.com/story/news/nation/2020/12/08/jury-trials-stopped-


some-states-backlogs-build-amid-covid-19/6491162002/ [https://perma.cc/3ZZS-NBSG] (reporting 


Texas’s court administrator warned it may be “years” before the state gets through its trial backlog). 


 52 See Jenny E. Carroll, Pretrial Detention in the Time of COVID-19, 115 NW. U. L. REV. ONLINE 


60, 70, 72–77 (2020); Health Equity Considerations and Racial and Ethnic Minority Groups, CTRS. FOR 


DISEASE CONTROL & PREVENTION (Feb. 12, 2021), https://www.cdc.gov/coronavirus/2019-


ncov/community/health-equity/race-ethnicity.html [https://perma.cc/XY5F-BR6F]. 
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Justice Nathan Hecht told a reporter in July 2020, “We’re going to be doing 


court business remotely forever . . . . This has changed the world.”53 Ohio’s 


Chief Justice Maureen O’Connor similarly argued that “[w]e’ve got to 


embrace the changes and move[] this institution in that direction,” 54  a 


sentiment echoed by many of the state’s judges in a survey, where 82% said 


they are considering continuing some of their pandemic-era changes into 


“non-emergency” times, including virtual preliminary hearings.55  In July 


2020, Michigan Chief Justice McCormack put it simply: “Oh, you never go 


back. There’s no way we’re going back.”56 


II. THE PANDEMIC EXPERIENCE SHOWS REMOTE COURT’S 


SHORTCOMINGS AND POTENTIAL 


Remote proceedings unquestionably served their primary purpose: 


courts have been able to continue operating while still heeding public-health 


guidance to limit the number of people physically present in courthouses. 


 


 53 Allie Reed & Madison Alder, Zoom Courts Will Stick Around as Virus Forces Seismic Change, 


BLOOMBERG L. (July 30, 2020, 3:50 AM) [hereinafter Reed & Adler, Zoom Courts], 


https://news.bloomberglaw.com/us-law-week/zoom-courts-will-stick-around-as-virus-forces-seismic-


change [https://perma.cc/3Q65-RQ9Y]. 


 54  Marc Kovac, COVID, Sentencing Reform Among Focuses for Final Years of Chief Justice 


Maureen O’Connor’s Term, COLUMBUS DISPATCH (Dec. 29, 2020), https://www.dispatch.com/ 


story/news/politics/state/2020/12/29/oconnor-heading-into-final-2-years-supreme-court-chief-justice/ 


4006669001/ [https://perma.cc/3484-5P79]; see also Nathan B. Coats, Chief Justice Introduction to 


COLO. CTS., COLORADO JUDICIAL BRANCH ANNUAL STATISTICAL REPORT: FISCAL YEAR 2020 (2020), 


https://www.courts.state.co.us/userfiles/file/Administration/Planning_and_Analysis/Annual_Statistical_


Reports/2020/FY2020%20Annual%20Statistical%20Report-FINAL.pdf [https://perma.cc/NZ4E-VP3S] 


(“We will no doubt continue the use of virtual proceedings to the extent that it is consistent with our 


constitutional obligations.”); Turner, supra note 24, at 64 (noting that 66% of surveyed state judges and 


48% percent of surveyed federal judges said they wanted to see remote videoconference proceedings used 


more frequently after the pandemic is over). 


 55 OHIO CRIM. SENT’G COMM’N, supra note 34, at 53; see also OHIO CRIM. SENT’G COMM’N, 


COVID-19 AND THE COURTS 2020: FOLLOW-UP INTERVIEWS ADDENDUM TO THE FULL REPORT 4–5 


(2020) [hereinafter OHIO CRIM. SENT’G COMM’N FOLLOW-UP], http://www.sc.ohio.gov/coronavirus/ 


resources/CSC-COVIDReportAddendum.pdf [https://perma.cc/Y9FF-YXQE] (recounting respondents’ 


opinions that pandemic-era changes will continue). 


 56 Karen J. Bannan, The Wheels of Justice Supercharged — And on Zoom, COMMONS (July 30, 2020), 


https://wearecommons.us/2020/07/30/the-wheels-of-justice [https://perma.cc/2ZPF-TWPM]; see also 


Brandon Birmingham, Three Ways COVID-19 Makes the Criminal Courts Better, DALL. EXAMINER 


(May 8, 2020), https://dallasexaminer.com/editorial/local-commentaries/three-ways-covid-19-makes-


the-criminal-courts-better [https://perma.cc/6YCD-H23U] (noting a Texas criminal court judge 


expressed hope that remote proceedings become permanent); Lyle Moran, How Hosting a National 


Pandemic Summit Aided the Nebraska Courts System with Its COVID-19 Response, AM. BAR ASS’N 


LEGAL REBELS PODCAST (May 13, 2020, 6:00 AM), https://www.abajournal.com/legalrebels/ 


article/rebels_podcast_episode_052 [https://perma.cc/MG9G-QW5W] (reporting that the Nebraska 


Supreme Court chief justice expects “courts will continue to use video technology for many hearings” 


after the pandemic). 
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But has the forced innovation posed by the pandemic served, in the words of 


Michigan Chief Justice McCormack, as “the disruption our industry[, the 


courts,] needed”?57 


The answer to this question is emphatically, “It depends.” This Part 


looks at how the use of remote technology has affected the experience of 


“going to” court, with a particular (but not exclusive) focus on tenants facing 


eviction. We suggest that remote court has been at times a boon to access to 


justice, at others an instrument of unfairness, and sometimes a bit of both—


often depending on the nature of the proceedings, the rules and procedures 


courts put in place, and the resources and tech savvy of the relevant court 


users. These equivocal experiences should inform future policymaking and 


encourage caution as many judges look to expand and make permanent 


remote innovations. 


A. Convenience for Many, Exclusion for Some 


Going to court frequently requires a substantial time commitment from 


both lawyers and litigants. Lawyers can sit in court for hours to appear before 


a judge for a few minutes—often charging fees to their clients the whole 


time. Litigants and witnesses themselves often must take off work or line up 


childcare in order to wait for their cases to be called. All participants must 


travel to and from the courthouse. 


On the basic measures of time saving and convenience, remote court 


has been a sea change for many court users. At the same time, the expansion 


of remote court during the pandemic has also laid bare the so-called digital 


divide. For individuals without access to or comfort with technology, remote 


court can functionally close the courthouse door to meaningful participation. 


1. Time Savings 


The time-saving dimension of remote court has been widely observed 


across many sources and many kinds of proceedings. Professor Turner’s 


survey of Texas judges, prosecutors, and defense lawyers found that large 


majorities across all three groups thought the online proceedings used during 


the pandemic saved time or resources for prosecutors, the court, defense 


attorneys, and defendants.58 An organization representing domestic violence 


survivors in New York recounted to a reporter that prior to the pandemic, her 


clients “would often wait around the courthouse for hours,” or even all day, 


 


 57 Expanding Court Operations II: Outside the Box Strategies: Administering the Courts While the 


COVID-19 Curve Is Flattened, NAT’L CTR. FOR STATE CTS. (May 19, 2020), 


https://cdm16501.contentdm.oclc.org/digital/collection/facilities/id/242 (last visited Apr. 2, 2021).  


 58 Turner, supra note 24, at 35, 41–43. 
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waiting for their cases to be called.59 With remote court, the organization 


“files the petition electronically, the litigant appears before a judge by phone 


within roughly an hour, and the order of protection is emailed to them in 30 


minutes to an hour.”60 Similarly, a corporate lawyer emphasized the benefits 


to lawyers, clients, and witnesses: “[It] is ‘beneficial for everyone’s 


schedules, efficiency and cost. You don’t have to have an expert sit for weeks 


in a courtroom and wait to be called.’”61 A defense attorney surveyed by 


Professor Turner suggested that the convenience associated with allowing 


defendants not in custody to appear in court over video reduced prosecutors’ 


leverage in plea negotiations.62 


These benefits were echoed in several of our interviews about eviction 


proceedings as well. One housing and consumer legal-aid attorney in Florida 


noted that the jurisdiction’s remote hearings were “on-time,” “quick,” and 


“efficient,” in a way that the courthouse had never been previously. “[You] 


don’t have to wait forty-five minutes in a hallway to be called into a hearing 


room,” the attorney added.63 A legal-services lawyer in Missouri and a court 


observer in Texas both noted that remote hearings had made it possible for 


many tenants to appear in court despite childcare and work obligations that 


otherwise would have prevented them from making a physical appearance.64 


The court watcher in Texas recounted a tenant who had three children and a 


job and who said she would not have been able to make it to court if the 


proceedings had been in person. “For tenants who are tech savvy,” the court 


watcher added, “remote proceedings are great.”65 A pre-pandemic report by 


the Self-Represented Litigation Network similarly observed that 


videoconferencing technology can reduce the time and expenses associated 


with going to court, including travel time, transportation costs, childcare, lost 


wages, and other day-to-day costs.66 


 


 59 Reed & Alder, Virtual Hearings, supra note 36. 


 60 Id. 


 61 Reed & Alder, Zoom Courts, supra note 53. 


 62 Turner, supra note 24, at 45. 


 63 Telephone Interview with legal-services provider in Florida (Dec. 16, 2020) (on file with journal). 


 64 See Telephone Interview with court watcher in Texas (Nov. 12, 2020) (on file with journal); 


Telephone Interview with legal-services provider in Missouri (Nov. 11, 2020) (on file with journal) 


[hereinafter Nov. 11 Telephone Interview with legal-services provider in Missouri].  


 65 Telephone Interview with court watcher in Texas, supra note 64. 


 66 See JOHN GREACEN, SELF-REPRESENTED LITIG. NETWORK, REMOTE APPEARANCES OF PARTIES, 


ATTORNEYS AND WITNESSES 2–3 (2017); see also CAMILLE GOURDET, AMANDA R. WITWER, LYNN 


LANGTON, DUREN BANKS, MICHAEL G. PLANTY, DULANI WOODS & BRIAN A. JACKSON, RAND CORP., 


COURT APPEARANCES IN CRIMINAL PROCEEDINGS THROUGH TELEPRESENCE 4–6 (2020), 


https://www.rand.org/pubs/research_reports/RR3222.html [https://perma.cc/Y7D8-E6BJ] (discussing 


advantages and disadvantages of remote proceedings in criminal cases).  
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In some instances, time savings have also meant expanded access to 


legal services for low-income tenants. For example, in one jurisdiction, a 


housing attorney noted that the added convenience of remote proceedings 


resulted in the legal-aid office being able to serve many more clients than it 


had prior to the pandemic.67 Pre-pandemic research on remote proceedings 


in Montana similarly found that video court appearances in both civil and 


criminal hearings enabled legal-aid organizations to serve previously 


underserved parts of the state.68  


Early data indicate that remote court has also corresponded with 


increased appearance rates in some categories of cases, suggesting that added 


convenience has a concrete impact.69 For example, in a survey conducted by 


the Ohio Criminal Sentencing Commission, juvenile judges reported that 


appearance rates slightly increased because parents no longer needed to miss 


work and defendants no longer struggled to secure transportation to the 


courthouse.70 


2. The Digital Divide 


While these benefits are meaningful and important, they are only 


available to parties with access to and comfort with the required remote 


technologies. The other side of the remote court experience is that it has 


generated substantial hurdles for individuals on the wrong side of the digital 


divide.  


While computers and broadband internet have extensive coverage in the 


United States, 71  these technologies are not equally accessible to all 


communities. In 2019, 29% of adults with household incomes below $30,000 


did not own a smartphone, 44% did not have home broadband services, and 


 


 67 Telephone Interview with legal-services provider in Florida, supra note 63. 


 68 Turner, supra note 24, at 45. 


 69 Will Remote Hearings Improve Appearance Rates?, NAT’L CTR. FOR STATE CTS. (May 13, 2020), 


https://www.ncsc.org/newsroom/at-the-center/2020/may-13 [https://perma.cc/3TVM-VJVT] (noting that 


some reports suggest more litigants were showing up for remote hearings than had for in-person hearings 


pre-pandemic); see also Elizabeth Thornburg, Observing Online Courts: Lessons from the Pandemic 


(Sept. 21, 2020) (unpublished manuscript), https://ssrn.com/a=3696594 [https://perma.cc/QJC3-UHX8] 


(reporting that family court judges and child-advocate staff saw a higher level of parent participation in 


remote proceedings as compared to in-person proceedings).  


 70 See OHIO CRIM. SENT’G COMM’N FOLLOW-UP, supra note 55, at 2–3 (finding, however, that 


outside of juvenile proceedings, virtual hearings had no impact on appearance rates). 


 71 In 2016, for instance, 81% of households had a broadband connection and 89% had a computer. 


CAMILLE RYAN, U.S. CENSUS BUREAU, COMPUTER AND INTERNET USE IN THE UNITED STATES: 2016, at 


1 (2018), https://www.census.gov/content/dam/Census/library/publications/2018/acs/ACS-39.pdf 


[https://perma.cc/2GJW-XM37]. 
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46% did not own a traditional computer.72 There are substantial disparities in 


access to broadband internet and computers according to income and race.73 


Americans who live in rural areas are also less likely to have access to 


broadband internet,74 as are people with disabilities, who may also require 


special technology in order to engage in online activities such as remote court 


proceedings.75 Access issues have been exacerbated during the pandemic as 


libraries and other public access points for computer and internet use have 


frequently closed their doors.76  


 In the eviction context, the housing attorneys and court watchers we 


interviewed reported that many tenants lack the stable high-speed internet 


access that most video platforms require and are generally new to navigating 


such platforms, as are many of the witnesses that tenants may seek to call.77 


For these individuals, remote proceedings create obstacles, not convenience. 


As a housing attorney in Florida observed, many low-income individuals 


who might have been able to get a ride to the courthouse are struggling to 


 


 72 See Monica Anderson & Madhumitha Kumar, Digital Divide Persists Even as Lower-Income 


Americans Make Gains in Tech Adoption, PEW RSCH. CTR. (May 7, 2019), https://www.pewresearch 


.org/fact-tank/2019/05/07/digital-divide-persists-even-as-lower-income-americans-make-gains-in-tech-


adoption [https://perma.cc/K8L2-UNCN].  


 73 Households with incomes of $100,000 almost universally had access to these technologies. Id. 


Only 66% and 61% of Black and Latino Americans, respectively, had access to broadband internet at 


home, compared to 79% of white Americans. Andrew Perrin & Erica Turner, Smartphones Help Blacks, 


Hispanics Bridge Some – But Not All – Digital Gaps with Whites, PEW RSCH. CTR. (Aug. 20, 2019), 


https://www.pewresearch.org/fact-tank/2019/08/20/smartphones-help-blacks-hispanics-bridge-some-


but-not-all-digital-gaps-with-whites/ [https://perma.cc/4ZEZ-T5VC]. 


 74 Andrew Perrin, Digital Gap Between Rural and Nonrural America Persists, PEW RSCH. CTR. (May 


31, 2019), https://www.pewresearch.org/fact-tank/2019/05/31/digital-gap-between-rural-and-nonrural-


america-persists/ [https://perma.cc/J4PH-NXPY]. 


 75 Monica Anderson & Andrew Perrin, Disabled Americans are Less Likely to Use Technology, PEW 


RSCH. CTR. (April 7, 2017), https://www.pewresearch.org/fact-tank/2017/04/07/disabled-americans-are-


less-likely-to-use-technology/ [https://perma.cc/6ABT-9PKT]. Disabled Americans are about twenty 


percentage points less likely than those without a disability to say that they have access to home 


broadband internet or own a computer, smartphone, or tablet. Id. With respect to special technology, the 


American Bar Association (ABA) has noted that hearing-impaired litigants may require real-time court 


transcription or captioning, which certain online platforms may not be able to provide. AM. BAR ASS’N, 


REPORT IN SUPPORT OF ABA RESOLUTION 117, at 6 (2020), https://www.americanbar.org/content/dam/ 


aba/directories/policy/annual-2020/117-annual-2020.pdf [https://perma.cc/8F5V-WKUC].  


 76 See, e.g., Elizabeth Owens-Schiele, COVID-19 Restrictions Force Area Public Libraries to Revert 


to Reduced Offerings and Curbside Service, CHI. TRIB. (Dec. 1, 2020, 9:57 AM), 


https://www.chicagotribune.com/suburbs/barrington/ct-aph-library-services-covid-tl-1203-20201202-


4pvxnscqzffqzffezxqhtc4dmi-story.html [https://perma.cc/GX44-4JYU] (documenting library closures 


due to the pandemic). 


 77 See Telephone Interview with legal-services provider in Michigan (Oct. 22, 2020) (on file with 


journal); Telephone Interview with legal-services provider in Ohio (Nov. 20, 2020) (on file with journal); 


Telephone Interview with legal-services provider in Florida, supra note 63.  
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access technology. 78  Among other challenges, tenants who are facing 


eviction may stop paying phone bills in an effort to keep up with rental 


payments, leaving them without an active device to use for an eviction 


hearing.79  


 One way the digital divide has manifested is through technological 


challenges during the proceedings. Poor audio or video quality and poorly 


positioned cameras have often made it difficult for participants to follow 


proceedings.80 In Missouri, a self-represented tenant sought to access a video 


hearing on both his phone and his wife’s phone but was unable to do so, and 


he was therefore forced to appear over audio while the judge, the plaintiff’s 


lawyer, and the plaintiff’s witness all appeared via video.81 Among other 


disadvantages, the tenant was unable to share documents over video with the 


court.82 In Massachusetts, a tenant won a new trial after the court concluded 


she had been prejudiced by her inability to present evidence due to 


technological issues at her trial over the Zoom video platform.83 The tenant, 


who was self-represented during the trial but represented by legal services 


on appeal, had been unable to send in documents electronically to the court 


or to share her screen over Zoom during the trial.84 Additionally, while courts 


frequently assume tenants are accessing remote platforms on a computer, our 


interviews suggest they are often doing so on a phone for which the remote 


platform may not be optimized, making it unlikely the tenant can see 


everything happening in the proceeding. 85  This has been a particular 


challenge for reviewing evidence.86 


Technology issues have also meant that some litigants have been unable 


to access proceedings altogether. Several legal-services attorneys reported to 


us that judges across jurisdictions have been willing to issue default 


 


 78 Telephone Interview with legal-services provider in Florida, supra note 63. 


 79 We are grateful to John Pollock, Coordinator of the National Coalition for a Civil Right to Counsel, 


for raising this point based on his conversations with tenant lawyers and advocates.  


 80 An observation of fifty-nine online plea hearings in Texas found audio or connection problems in 


approximately 20% of cases. Turner, supra note 24, at 60; see also Telephone Interview with court 


watcher in Texas, supra note 64 (noting that judges are impatient with tenants experiencing technology 


issues). 


 81 Petition for Writ of Prohibition at 4–5, Missouri ex rel. Logan v. Neill, No. 2022-AC05861 (Mo. 


Aug. 25, 2020). 


 82 Id. at 6.  


 83 Decision on Defendant’s Motion for a New Trial at 6–7, Jamar Acquisitions LLC v. Avila, No. 


20SP582 (Mass. Hous. Ct. Jan. 14, 2021). 


 84 Id. at 6. 


 85 See, e.g., Telephone Interview with legal-services provider in Texas (Oct. 30, 2020) (on file with 


journal) (explaining that tenants frequently use their phones for proceedings on Zoom). 


 86 See id. 
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judgments against tenants who fail to appear for remote hearings without 


inquiring into whether they had difficulty accessing the remote system.87 


This corresponds with concerns raised in a June 2020 survey of legal-aid 


attorneys by the National Housing Law Project. Eighty-eight percent of 


respondents raised due process concerns about remote eviction proceedings, 


including the impact of the digital divide, racial disparities in access to 


technology, and the use of default judgments against tenants who face 


technology challenges.88 Remote court can pose additional hurdles for non-


English speakers. Court administrators have reported that non-English 


speakers have a more difficult time understanding and communicating with 


remote interpreters.89 


Courts and legal-aid offices have gone to varying lengths to bridge this 


digital divide. Some courts have spent considerable resources to expand 


access by creating computer kiosks in the courthouse where parties can 


access their remote hearings. 90  Others have simply provided a phone-in 


option for remote hearings without appreciating that tenants may also lack 


access to phones or the necessary phone-plan minutes to wait on the line for 


hours until the court calls their case.91 Legal-aid providers have purchased 


routers to turn their parking lots into digital hot spots92 and microphones to 


turn conference rooms into remote-hearing access points.93 In Texas, one 


judge insisted on moving a case forward remotely, which required the legal-


services attorney to drive a tablet to the client’s house so the client could 


 


 87 See Telephone Interview with legal-services provider in Michigan, supra note 77; Telephone 


Interview with legal-services provider in Missouri (Nov. 13, 2020) [hereinafter Nov. 13 Telephone 


Interview with legal-services provider in Missouri] (on file with journal); see also Telephone Interview 


with Tanaya Srini, Nat’l Hous. L. Project (Mar. 23, 2021) (recounting anecdotes from legal-services 


attorneys that tenants had default judgments entered against them after being unable to access remote 


eviction proceeding due to technology issues). 


 88  NAT’L HOUS. L. PROJECT, STOPPING COVID-19 EVICTIONS: SURVEY RESULTS 2 (2020), 


https://www.nhlp.org/wp-content/uploads/Evictions-Survey-Results-2020.pdf [https://perma.cc/MB9H-


Q5XZ].  


 89 ROBIN DAVIS, BILLIE JO MATELEVICH-HOANG, ALEXANDRA BARTON, SARA DEBUS-SHERRILL & 


EMILY NIEDZWIECKI, RESEARCH ON VIDEOCONFERENCING AT POST-ARRAIGNMENT RELEASE HEARINGS 


20 (2015), https://www.ncjrs.gov/pdffiles1/nij/grants/248902.pdf [https://perma.cc/Q58A-T2WS].  


 90 See Telephone Interview with legal-services provider in Florida, supra note 77.  


 91 See Nov. 13 Telephone Interview with legal-services provider in Missouri, supra note 87; see also 


Tony Romm, Lacking a Lifeline: How a Federal Effort to Help Low-Income Americans Pay Their Phone 


Bills Failed Amid the Pandemic, WASH. POST (Feb. 9, 2021, 6:00 AM), https://www.washingtonpost 


.com/technology/2021/02/09/lifeline-broadband-internet-fcc-coronavirus/ [https://perma.cc/Z8ZR-KB 


CY] (discussing shortcomings in the federal Lifeline program to provide low-income families with access 


to mobile phones). 


 92 Telephone Interview with legal-services provider in Michigan, supra note 77. 


 93 Telephone Interview with legal-services provider in Ohio, supra note 77. 
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participate.94 However, even when courts have taken affirmative steps to 


expand access, implementation has had mixed success. In one jurisdiction in 


Florida, for example, the court created access points within the courthouse 


but failed to include notice of the option in its summonses.95 


B. A Day in Court Without a Courtroom 


In-person court proceedings involve countless interactions between 


judges, litigants, attorneys, jurors, and witnesses. Replacing these in-person 


interactions with ones undertaken via technology has had decidedly mixed 


results. This Section details the areas that have raised the most challenges. 


1. Attorney–Client Communication 


One of the most commonly cited concerns with remote court is its 


impact on attorney–client communications. In our interviews about eviction 


proceedings, for example, attorneys reported that they have had very limited 


ability to speak with their clients during remote proceedings. Without being 


able to whisper or pass notes easily, it can be difficult to adjust strategy based 


on what the opposing parties have said. 96  For example, a legal-services 


attorney in Florida recounted one case in which his client wished to speak in 


response to a contested issue in an eviction proceeding. In normal 


circumstances, the attorney would have whispered with his client to get more 


information and assisted her in responding in a way that served her interests. 


In this remote hearing, however, when the judge asked the attorney if he 


wanted the client to speak, the attorney declined, as he could not be certain 


that the opportunity would benefit the client.97 Similar concerns have been 


raised in the context of criminal cases.98 


Differences in court resources and individual judges’ comfort with 


technology have also affected the degree to which remote technologies 


undermine attorney–client communication.99 Some courts are making virtual 


 


 94 Telephone Interview with legal-services provider in Texas, supra note 86. 


 95 Telephone Interview with legal-services provider in Florida, supra note 77. 


 96 For example, a 2010 survey by the National Center for State Courts found that 37% of courts using 


videoconferencing had no provisions to enable private communications between attorneys and their 


clients when they were in separate locations. Eric T. Bellone, Private Attorney- Client Communications 


and the Effect of Videoconferencing in the Courtroom, 8 J. INT’L COM. L. & TECH. 24, 4445 (2013). 


 97 Telephone Interview with legal-services provider in Florida, supra note 77. 


 98 Turner, supra note 24, at 21, 57–58 (discussing the disadvantages of remote proceedings for 


defense attorneys to communicate with clients before, during, and after court appearances due to 


limitations on videoconferencing in some jails). 


 99 One legal-services attorney recounted that a judge told them they were holding in-person hearings 


because they did not have the IT staff necessary to operate breakout rooms. Telephone Interview with 


legal-services provider in Michigan, supra note 77. In Ohio, one judge reported that he managed without 
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breakout rooms available for attorneys and clients to access in the middle of 


proceedings,100 while other courts are instructing attorneys to simply send 


text messages to their clients if they need to communicate.101 While one 


eviction attorney we interviewed said text messages are often sufficient,102 


another explained that she would never willingly conduct a full trial without 


being next to the client.103 Where courts do provide breakout rooms, some 


attorneys report being reluctant to interrupt the court proceeding to access 


them.104 


There is also an indication that judges may not be fully aware of the 


extent to which videoconferencing is impacting attorney–client interactions. 


In Professor Turner’s Texas survey, for example, 63% of defense attorneys 


said that remote court interfered with attorney–client confidentiality, but 


only 21% of judges agreed.105 


2. Assessing Documentary Evidence and Witnesses 


Many judicial proceedings involve evidence—documents as well as 


witness testimony. Remote court has changed how courts engage with 


evidence, posing logistical challenges and, in the case of testimony, raising 


deeper questions about whether video is an adequate substitute for in-person 


interactions.  


With respect to documentary evidence, our interviews with legal-


services providers representing tenants suggest that courts have struggled 


with the transition to remote proceedings.106 In some jurisdictions, courts 


have allowed parties to submit documentary evidence in a video hearing by 


holding papers up to the camera, making it difficult for other participants to 


review the documents.107 Elsewhere, courts have required parties to share 


evidence electronically with all other participants, a process that has been 


confusing to many self-represented tenants.108 In Missouri, a self-represented 


 


dedicated IT staff because his court reporter happened to be proficient with technology. OHIO CRIM. 


SENT’G COMM’N FOLLOW-UP, supra note 55, at 9. 


 100 Telephone Interview with legal-services provider in Michigan, supra note 77. 


 101 Nov. 13 Telephone Interview with legal-services provider in Missouri, supra note 87. 


 102 Telephone Interview with legal-services provider in Texas, supra note 64. 


 103 See Nov. 13 Telephone Interview with legal-services provider in Missouri, supra note 87. 


 104 See Telephone Interview with legal-services provider in Michigan, supra note 77 (describing 


some judges’ frustration when asked to pause a proceeding to allow attorneys and clients to speak in 


breakout rooms). 


 105 Turner, supra note 24, at 51. 


 106 See Telephone Interview with legal-services provider in Ohio, supra note 77 (discussing a court 


missing exhibits after implementing new email requirements). 


 107 Telephone Interview with court watcher in Texas, supra note 64. 


 108 Telephone Interview with legal-services provider in Ohio, supra note 77. 
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tenant won a new trial after he had been unable to physically deliver exhibits 


to the court (he mailed exhibits to the court that arrived after his trial date) 


and lacked video capability to share evidence during the remote trial. 109 


Further complicating matters, in many cases evidence—such as text 


communication between tenants and landlords—is generated just before a 


hearing, making it difficult for parties to share exhibits in advance.110  


Remote court has posed even greater challenges with respect to witness 


testimony, where both civil and criminal attorneys report that interactions 


with witnesses—assessing credibility, cross-examining, impeaching—are 


made more difficult by remote court.111 Indeed, a substantial body of pre-


pandemic research suggests that the use of remote court can have subtle 


effects on credibility assessments. 112  For example, in a 2017 U.S. 


Government Accountability Office report on immigration courts, judges in 


three of the six surveyed courts identified instances where they had changed 


credibility assessments made during a video hearing after holding a 


subsequent in-person hearing. 113  In one instance, an “immigration judge 


reported being unable to identify a respondent’s cognitive disability over 


[video teleconference], but that the disability was clearly evident when the 


respondent appeared in person at a subsequent hearing, which affected the 


judge’s interpretation of the respondent’s credibility.”114 Several psychology 


studies have specifically looked at the impact of video testimony by children 


in the context of sexual-abuse cases and found that video testimony had an 


impact on jurors’ perceptions of the child’s believability.115 


 


 109 See Order Granting Motion for a New Trial, E. Wright Inv. Strategies LLC v. Logan, No. 2022-


AC05861 (Mo. Sept. 28, 2020); Petition for Writ of Prohibition, supra note 81, at 4–6; Rebecca Rivas, 


Many Missouri Tenants Lack Legal Counsel During Eviction Proceedings, MO. INDEP. (Nov. 23, 2020), 


https://missouriindependent.com/2020/11/23/many-missouri-tenants-lack-legal-counsel-during-


eviction-proceedings/ [https://perma.cc/HK59-MQRR]. 


 110 Telephone Interview with legal-services provider in Florida, supra note 77. 


 111 Nov. 13 Telephone Interview with legal-services provider in Missouri, supra note 87 (discussing 


testimony difficulties in the context of tenant cases); see also Turner, supra note 24, at 55 (discussing a 


2020 survey of judges, prosecutors, and defense attorneys that found wide agreement that “the online 


setting makes it difficult for the parties to assess” and, where necessary, “challenge witness accounts or 


credibility”). 


 112 For a discussion how social psychology and communications research should inform the use of 


videoconferencing in court, see Anne Bowen Poulin, Criminal Justice and Videoconferencing 


Technology: The Remote Defendant, 78 TUL. L. REV. 1089, 1114 (2004). 


 113 U.S. GOV’T ACCOUNTABILITY OFF., GAO-17-438, IMMIGRATION COURTS: ACTIONS NEEDED TO 


REDUCE CASE BACKLOG AND ADDRESS LONG-STANDING MANAGEMENT AND OPERATIONAL 


CHALLENGES 55 (2017), https://www.gao.gov/assets/690/685022.pdf [https://perma.cc/ESA8-GSZ7]. 


 114 Id. 


 115 Holly K. Orcutt, Gail S. Goodman, Ann E. Tobey, Jennifer M. Batterman-Faunce & Sherry 


Thomas, Detecting Deception in Children’s Testimony: Factfinders’ Abilities to Reach the Truth in Open 
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In some jurisdictions, concerns about assessing witness credibility have 


led judges to delay trials during the pandemic. A federal district court judge 


in Connecticut, for example, continued a civil bench trial in June 2020 


because “[t]he very purpose of trials as distinguished from pre-trial motions 


is to assess the credibility of witnesses, especially the credibility of fact 


witnesses” and “[t]he credibility of a witness is best assessed when the 


witness’s face is fully visible and the witness appears in person or is recorded 


being examined in person.” 116  On the other hand, some judges have 


suggested that it is actually easier for them to assess credibility over a 


videoconference because they can see the witnesses’ full faces rather than 


“someone’s left ear” peering from the bench.117 Others have argued that 


while in-person testimony is generally preferable, masking and other safety 


requirements during the pandemic undercut the benefits, such as the ability 


to evaluate “the testimony of a witness’ facial expression and diction.”118 


3. Courtroom Management 


 Remote court has also posed challenges for judges’ ability to manage 


their courtrooms and ensure fair proceedings. Remote technology offers new 


opportunities for distraction and inappropriate conduct during court 


proceedings, and it can be difficult for judges to identify such conduct and 


intervene. For example, a legal-services attorney in Ohio reported that he 


observed housing managers being coached off camera when they testified 


remotely.119 Professor Elizabeth Thornburg echoed a similar concern in her 


 


Court and Closed-Circuit Trials, 25 LAW & HUM. BEHAV. 339, 357, 358, 363 (2001) (using a simulated 


crime and trial to assess the impact of remote testimony by children in sexual-abuse cases, and finding 


mock jurors rated children who testified via closed-circuit television as less honest, intelligent, and 


attractive as compared to children who testified in person, and concluded that their testimony was less 


accurate); see also Sara Landström, Pär Anders Granhag & Maria Hartwig, Children’s Live and 


Videotaped Testimonies: How Presentation Mode Affects Observers’ Perception, Assessment and 


Memory, 12 LEGAL & CRIMINOLOGICAL PSYCH. 333, 344 (2007) (finding mock jurors perceived 


children’s live testimony in more positive terms and rated the children’s statements as more convincing 


than video testimony). However, not every study has found harmful effects from video proceedings. A 


series of studies from the 1970s and 1980s based on reenacted trials, for example, generally found that 


videotaped trials had no impact on outcomes. See, e.g., Gerald Miller, Televised Trials: How Do Juries 


React?, 58 JUDICATURE 242, 246 (1974) (describing study that found no impact); Gerald R. Miller, 


Norma E. Fontes & Gordon L. Dahnke, Using Videotape in the Courtroom: A Four-Year Test Pattern, 


55 U. DET. J. URB. L. 655, 668–69 (1978) (making a similar observation as Miller’s Televised Trials). 


 116 Order, Conn. Fair Hous. Ctr. v. CoreLogic Rental Prop. Sols., LLC, No. 3:18-cv-00705-VLB (D. 


Conn. June 26, 2020) (No. 190). 


 117  Video: Connecticut Judicial Branch Virtual Courts CLE, at 01:08:00–01:09:40 [hereinafter 


Virtual Courts Video] (statement of Judge James Abrams) (on file with journal).  


 118 Lynch v. State, No. HHDCV166067438, 2020 WL 5984790, at *3 (Conn. Super. Ct. Sept. 11, 


2020). 


 119 Telephone Interview with legal-services provider in Ohio, supra note 77. 
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study of Texas family court proceedings.120 And after a remote voir dire in a 


civil trial in California, a defendant sought a mistrial due to prospective 


jurors being distracted by children or electronics, using home exercise 


equipment, and even lying in bed, “possibly asleep.”121 In a traffic court 


hearing, a plastic surgeon logged in while in the middle of surgery, 


prompting the judge to reschedule.122 


At the same time, remote technology has also given judges new tools to 


control their courtrooms. During a webinar, for example, a family court 


judge in Connecticut suggested that when “emotional scenes” occur during 


remote court, “the mute button is a great tool.”123 While muting disruptive 


individuals may be appropriate under some circumstances, it is also a shift 


in courtroom dynamics that could open the door to abuses of power. Given 


the speed with which courts have had to adopt remote technology, many 


questions about how courtroom norms should evolve have been left 


unanswered. 


C. Special Challenges for Self-Represented Litigants 


Remote court raises unique concerns for self-represented litigants, who 


have had to navigate new and changing remote systems without the resources 


often available inside physical courthouses. This is no footnote: States report 


that in some categories of cases, 70% to 98% of all cases involve at least one 


litigant appearing without a lawyer.124 Even under normal circumstances, 


self-represented litigants face substantial obstacles in navigating the court 


system, from parsing “legalese” on forms to following often-cumbersome 


procedural steps.125 And there is also vast unmet need for legal assistance; 


the State Bar of California reports, for example, that there are more than 


 


 120 Thornburg, supra note 69, at 25.  


 121 Debra Cassens Weiss, Potential Jurors Exercised, Curled Up on Bed During Virtual Voir Dire, 


Motion Says in Asbestos Case, ABA J. (July 22, 2020, 2:41 PM), https://www.abajournal.com/news/ 


article/potential-jurors-exercised-curled-up-on-bed-during-virtual-voir-dire-motion-says [https://perma 


.cc/6GWY-FAUN]. The defendant settled the case before the court ruled on the mistrial motion. Id. 


 122 Salvador Hernandez, So, Uh, a Plastic Surgeon Logged into Traffic Court via Zoom While 


Operating on a Patient, BUZZFEED NEWS (Feb. 26, 2021, 7:23 PM), https://www.buzzfeednews.com/ 


article/salvadorhernandez/surgeon-operating-table-zoom-court-hearing [https://perma.cc/D699-C4GA]. 


 123 Virtual Courts Video, supra note 117, at 01:13:38–01:14:10 (statement of Judge Michael A. 


Albis). 


 124 Jessica K. Steinberg, Demand Side Reform in the Poor People’s Court, 47 CONN. L. REV. 741, 


743 (2015). 


 125 JUD. COUNCIL OF CAL., HANDLING CASES INVOLVING SELF-REPRESENTED LITIGANTS 1-4–1-10 


(2019), https://www.courts.ca.gov/documents/benchguide_self_rep_litigants.pdf [https://perma.cc/ 


CDM6-WQ3Q]. 
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7,500 potential low-income clients for every legal-aid attorney in the state.126 


Remote court has exacerbated many of these challenges. 


First, some jurisdictions have confusing instructions for participating in 


remote proceedings or lack clear guidance for individuals who do not have 


the required technology.127 These can be traps for the unwary. In Washington 


State, for example, the Northwest Justice Project sued and ultimately settled 


with a court that was requiring tenants facing eviction to call the day before 


a hearing to schedule their remote appearance without providing clear notice 


of the requirements.128 In Ohio, a legal-services lawyer reported that many 


self-represented litigants found the log-in process for remote court confusing 


and missed hearings as a result.129 


A second challenge stems from the loss of access to the physical 


courthouse, which is often a site where self-represented litigants are 


connected with resources or legal services. For example, the director of a 


legal-services organization in Missouri observed that prior to the pandemic, 


legal-services attorneys “roamed the halls, offered informal advice, provided 


helpful forms, built relationships. Some of these tenants would become 


clients, others just got on-the-spot help with their cases.”130 By contrast, 


during the pandemic, the only outreach they were able to do was to give out 


their phone numbers at the beginning of the day’s docket.131 Troublingly, in 


one Ohio jurisdiction, the court refused to distribute fliers from legal services 


during remote eviction cases out of concern that the court would appear to 


be picking a side.132 


Pre-pandemic research from the immigration court context suggests 


that litigants’ disconnect from the physical courthouse can have broad 


implications for case outcomes. A study by Professor Ingrid Eagly, which 


looked at the use of video technology to adjudicate immigration proceedings 


remotely, found that detained respondents were more likely to be deported 


 


 126 Id. at 1-2–1-3. 


 127 Eileen Guo, Logging In to Get Kicked Out: Inside America’s Virtual Eviction Crisis, MIT TECH. 


REV. (Dec. 2, 2020), https://www.technologyreview.com/2020/12/02/1012810/video-evictions-zoom-


webex/ [https://perma.cc/UL3Z-HL4X]. 


 128  Zoe Tillman, Landlords Are Illegally Evicting Tenants During the Coronavirus Pandemic. 


Lawyers Fear a “Tsunami” of Evictions When State Moratoriums End, BUZZFEED NEWS (Apr. 22, 2020, 


5:26 PM), https://www.buzzfeednews.com/article/zoetillman/coronavirus-illegal-evictions-moratorium-


rent-lawyer-aid [https://perma.cc/T5HC-7VPM]. 


 129 Telephone Interview with legal-services provider in Ohio, supra note 77. 


 130 Nov. 13 Telephone Interview with legal-services provider in Missouri, supra note 87. 


 131 Id.; see also Telephone Interview with court watcher in Texas, supra note 64 (highlighting 


difficulties of making people aware of legal services remotely). 


 132 Telephone Interview with legal-services provider in Ohio, supra note 77. 
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when their proceedings occurred over videoconference as compared to in 


person.133 She found what she described as a “paradoxical result”: detained 


immigrants whose proceedings occurred over video were more likely to be 


deported, but not because judges denied their claims at higher rates. 134 


Rather, they were less likely to take advantage of procedures that might help 


them.135 Detained individuals who appeared in person were 90% more likely 


to apply for relief, 35% more likely to obtain counsel, and 6% more likely to 


apply for voluntary departure, as compared to similarly situated individuals 


who appeared by video.136 These results were statistically significant, even 


when controlling for other factors that could have influenced case 


outcomes.137 


Notably, among those individuals who actually applied for various 


forms of relief, there was no statistically significant difference in outcome 


after controlling for other factors.138 However, because video participants 


were less likely to seek relief or retain counsel, video cases were still 


significantly more likely to end in removal.139 Relying on interviews and 


court observations, Professor Eagly suggested several potential reasons for 


this dynamic, including logistical hurdles, challenges in communicating with 


counsel, and difficulties in following what was happening over video.140 


D. Differing Forms of Public Access 


Remote court has also changed what it means to attend court as a 


member of the public, although states’ approaches to public access have 


varied widely. Some jurisdictions have provided for broad public access to 


remote court, providing livestreams on their websites or YouTube; others 


 


 133 Professor Eagly used a nationwide sample of nearly 154,000 cases in which immigration judges 


reached a decision on the merits during fiscal years 2011 and 2012. Eagly, supra note 23, at 966. 


 134 Id. at 937. 


 135 Id. at 937–38. 


 136 Id. at 938. 


 137 Among other things, Professor Eagly controlled for the type of proceeding and charge, the 


respondent’s nationality, whether the respondent is represented by counsel, the judge, and the year the 


proceedings took place. Id. 


 138 Id. 


 139 Professor Eagly looked at two samples, a national sample and a subset of locations that she called 


the Active Base City Sample. She found that “[i]n the National Sample, 80% of in-person respondents 


were ordered removed, compared to 83% of televideo respondents. In the Active Base City Sample, 83% 


of in-person respondents were ordered removed, compared to 88% of televideo respondents.” The 


disparities in outcomes were statistically significant. Id. at 960, 964, 966.  


 140 Id. at 978, 984, 989–90. 
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have permitted public access by phone or video by request; and some have 


not provided for any form of public access.141  


Remote court offers at least the potential for greater transparency in 


court proceedings. In jurisdictions that livestream court proceedings, court-


watching programs have reported being able to recruit and deploy many 


more volunteers now that they can observe from home.142 Such livestreams 


can also make it easier for family and friends to observe. One family court 


judge in Texas tweeted that she had granted an adoption that “was witnessed 


by a community of over 75 people from all over the world. There was much 


joy and many tears.”143 


Yet this greater transparency also comes with a privacy cost. While in-


person proceedings are open to the public, broadcasting court hearings over 


the internet introduces “a loss of practical obscurity.”144 For example, for 


some individuals an eviction is a source of embarrassment or even shame.145 


It could be painful to know that anyone could view and potentially 


disseminate images from such proceedings. Further, if public access to 


proceedings is too unrestrained, courts also risk undermining laws that allow 


for certain criminal cases to be sealed and records to be expunged—after all, 


it is difficult to prohibit recording a court proceeding from the comfort of 


one’s home.146 


This is challenging terrain to navigate. In her article describing family 


court observations, Professor Thornburg detailed measures some judges took 


to preserve privacy, including removing broadcasts from YouTube when the 


hearing ended, using breakout rooms to have sensitive conversations with 


 


 141 See, e.g., Turner, supra note 24, at 39–40 (noting that Texas makes live broadcasts available to 


the public); ALBERT FOX CAHN & MELISSA GIDDINGS, VIRTUAL JUSTICE: ONLINE COURTS DURING 


COVID-19, at 4 (2020) https://static1.squarespace.com/static/5c1bfc7eee175995a4ceb638/t/5f1b23e97a 


b8874a35236b67/1595614187464/Final+white+paper+pdf.pdf [https://perma.cc/R9KY-F4R5] 


(explaining that New York has no provisions for public or press access to remote proceedings). 


 142 Telephone Interview with court watcher in Texas, supra note 64. Public access within courthouses 


varies as well, with some judges streaming while others do not. Id. 


 143 Justice Dennise Garcia (@kdgarcia), TWITTER (May 14, 2020, 9:38 PM), https://twitter.com/ 


kdgarcia/status/1261123727410020355 [https://perma.cc/LQQ4-NWQ4]. 


 144 CAHN & GIDDINGS, supra note 141, at 3–4. 


 145 See, e.g., Casey Morris, Eviction in North Carolina as Pandemic Wears On, CAROLINA PUB. 


PRES (Jan. 14, 2021), https://carolinapublicpress.org/41424/eviction-in-north-carolina-as-pandemic-


wears-on/ [https://perma.cc/JE6R-ZUKJ] (discussing embarrassment associated with being evicted). 


 146 For example, New York prohibits televising court proceedings and permits sealing criminal 


records for some types of offenses. See N.Y. CIV. RIGHTS LAW § 52 (McKinney 2021); N.Y. CRIM. PROC. 


LAW § 160.59 (McKinney 2021). Note that there is no First Amendment right to a televised trial. 


Courtroom Television Network LLC v. New York, 833 N.E.2d 1197, 1200–01 (N.Y. 2005) (citing Estes 


v. Texas, 381 U.S. 532, 549 (1965)). 
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minors, and going offline for some sensitive testimony.147 But there is little 


guidance yet for exactly how judges should draw these lines. 


E. Inconsistent Implementation 


Finally, another striking aspect of our interviews was that system-wide 


directives obscured substantial variation in court operations that arose as 


courts within jurisdictions interpreted and used their authority differently, 


reflecting at least in part an institutional culture in many court systems 


resistant to centralized oversight.148  


For example, legal-aid providers confirmed there is substantial 


inconsistency regarding remote eviction proceedings, even within 


courthouses, often as a result of a judge’s individual preference for video or 


phone.149 In one large Texas county, nearly one-third of justices of the peace 


were declining to use video despite having been provided with Zoom 


licenses, according to one service provider.150 In one Michigan jurisdiction, 


the vast majority of courts were operating remotely, but two courts were 


requiring physical presence in the courtroom, or in a tent constructed in the 


court’s parking lot. 151  In Kansas City, one judge who was previously 


conducting remote hearings transitioned to in-person to avoid anti-eviction 


protests that had become common on the remote platform.152 Meanwhile, 


some judges, so dissatisfied with the choice between remote and socially 


distanced in-person proceedings, opted to simply delay trials for as long as 


possible.153 In some courts, eviction dockets effectively shut down as judges 


 


 147 Thornburg, supra note 69, at 26–27.  


 148 Gordon M. Griller, Governing Loosely Coupled Courts in Times of Economic Stress, in FUTURE 


TRENDS IN STATE COURTS 48, 48 (2010) (“It is no secret that some judges believe the traditional 


definitions of judicial independence—freedom from control by other branches of government and 


freedom from interference in case-related decisions—should include freedom from control by leadership 


judges and managers responsible for the day-to-day operations of the court system.”). Such 


“independence” is encouraged by a selection system where judges are generally selected by third parties, 


either through elections or appointments, rather than by institutional actors within the judiciary itself, 


giving them an independent source of legitimacy that can be in tension with court-administration 


hierarchy. CHRISTINE M. DURHAM & DANIEL J. BECKER, A CASE FOR COURT GOVERNANCE PRINCIPLES 


2–3 (2011), https://www.sji.gov/wp/wp-content/uploads/Becker-Durham-A-Case-for-Court-Governanc 


e-Principles.pdf [https://perma.cc/6XPL-8A39]. 


 149 Telephone Interview with legal-services provider in Florida, supra note 77; Telephone Interview 


with court watcher in Texas, supra note 64.  


 150 Telephone Interview with court watcher in Texas, supra note 64. 


 151 Telephone Interview with legal-services provider in Michigan, supra note 77. 


 152 Nov. 13 Telephone Interview with legal-services provider in Missouri, supra note 87. 


 153 Nov. 11 Telephone Interview with legal-services provider in Missouri, supra note 64.  
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attempted to wait out the storm, while in others, judges have been moving 


along as normal.154  


Importantly, while the legal-services providers we interviewed had 


many critiques of remote court, they all wanted and appreciated the ability 


to participate remotely during the pandemic.155 


III. CONSTITUTIONAL ISSUES RAISED BY REMOTE COURT 


At their most extreme, the shortcomings of remote court also raise a 


host of constitutional questions that are only beginning to wind their way 


through the legal system—questions that will take on added salience as 


courts emerge from crisis and develop long-term plans for remote 


proceedings. We detail here both how courts have begun to address these 


questions as well as constitutional values that should inform future 


policymaking around the use of remote court. This discussion focuses on 


federal constitutional rights, but it is worth noting that remote court 


proceedings may raise additional questions under state constitutions.156 


The most acute constitutional questions arise in the criminal context—


and, for this very reason, courts have shown a greater reluctance to advance 


criminal trials remotely as compared to their civil counterparts.157 Take, for 


example, the Sixth Amendment’s Confrontation Clause, which functions “to 


ensure the reliability of the evidence against a criminal defendant by 


subjecting it to rigorous testing.”158 Proper testing requires that witnesses 


appreciate the gravity of the proceedings, defendants have an opportunity to 


cross-examine witnesses, and jurors have an opportunity to evaluate witness 


credibility.159 Still, the Supreme Court has said the Confrontation Clause’s 


preference for face-to-face confrontation “must occasionally give way to 


considerations of public policy and the necessities of the case.”160 


Confrontation rights are waivable, and a court may further dispense 


with face-to-face confrontation over a defendant’s objections but only based 


 


 154 Telephone Interview with court watcher in Texas, supra note 64. 


 155  E.g., Telephone Interview with legal-services provider in Ohio, supra note 77 (expressing 


gratitude for the ability to participate remotely rather than in person); Nov. 13 Telephone Interview with 


legal-services provider in Missouri, supra note 87 (discussing health and safety benefits of remote 


hearings). 


 156  For example, thirty-nine states have “open courts” or “right-to-remedy” clauses in their 


constitutions. Robert F. Williams, State Constitutional Protection of Civil Litigation, 70 RUTGERS U. L. 


REV. 905, 911 (2018).  


 157 See supra Part I.  


 158 Maryland v. Craig, 497 U.S. 836, 845 (1990). 


 159 See Mattox v. United States, 156 U.S. 237, 259 (1895).  


 160 Craig, 497 U.S. at 849 (quoting Mattox, 156 U.S. at 243). 
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upon a case-specific determination that doing so is necessary and that there 


are other guarantees that the testimony is reliable. Reviewing courts have set 


high bars for these determinations.161  


Indeed, because of “serious concerns under the Confrontation Clause,” 


a divided Supreme Court rejected a proposed 2002 change to the Federal 


Rules of Criminal Procedure that would have allowed video testimony when 


a witness is unavailable to appear in person, when “appropriate safeguards” 


ensure the reliability and technical quality of the testimony, and when 


“exceptional circumstances” are present that necessitate remote testimony.162 


“Virtual confrontation might be sufficient to protect virtual constitutional 


rights; I doubt whether it is sufficient to protect real ones,” wrote Justice 


Antonin Scalia in opposition to the proposed rule amendment.163 In 2020, a 


unanimous Michigan Supreme Court ruled that two-way, interactive video 


testimony (provided at trial prior to the pandemic) violated a defendant’s 


right to confront witnesses under both the state and federal constitutions.164 


Some courts have also applied confrontation rights to limit the use of video 


in parole-revocation hearings.165 


Recognizing the limits of video testimony, courts have struggled to 


apply the Confrontation Clause amid a global pandemic.166 Courts that have 


allowed remote testimony over a defendant’s objections have relied on the 


unique necessity of the pandemic and the protections provided by modern 


video platforms, including two-way communication.167 But other courts have 


 


 161  Id. at 850. Indicia of reliability included the physical presence of the witness, whether the 


testimony was under oath, the opportunity for cross-examination, and the jury’s ability to observe the 


witness’s reactions and demeanor. Id. at 846. 


 162 SUP. CT. OF THE U.S., AMENDMENTS TO RULE 26(B) OF THE FEDERAL RULES OF CRIMINAL 


PROCEDURE 4 (Apr. 29, 2002) (dissenting statement of Breyer, J.), https://web.archive.org/web/201004


09232731/http://www.uscourts.gov/rules/CR-26b.pdf. 


 163 Id. at 2 (statement of Scalia, J.). 


 164 People v. Jemison, 952 N.W.2d 394, 396 (Mich. 2020).  


 165 See, e.g., Wilkins v. Wilkinson, No. 01AP-468, 2002 WL 47051, at *3 (Ohio Ct. App. Jan. 15, 


2002). Courts have generally found no confrontation rights in pretrial proceedings but have not 


completely foreclosed that such rights could apply in some circumstances. See, e.g., United States v. 


Karmue, 841 F.3d 24, 26–27 (1st Cir. 2016). 


 166 In addition to considering how video hearings interact with the Confrontation Clause, courts have 


considered whether masked witnesses violate the Clause. See, e.g., United States v. Crittenden, No. 4:20-


CR-7 (CDL), 2020 WL 4917733, at *7 (M.D. Ga. Aug. 21, 2020) (“The Confrontation Clause does not 


guarantee the right to see the witness’s lips move or nose sniff, any more than it requires the jurors to 


subject the back of a witness’s neck to a magnifying glass to see if the hair raised during particularly 


probative questioning.”). 


 167 Commonwealth v. Masa, No. 1981CR0307, 2020 WL 4743019, at *5 (Mass. Super. Ct. Aug. 10, 


2020); United States v. Dozinger, No. 19-CR-561 (LAP), 2020 WL 5152162, at *3 (S.D.N.Y. Aug. 31, 


2020). 
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determined that the Confrontation Clause poses a high bar to video testimony 


even in a global health crisis, going so far as to examine the comorbidities of 


individual witnesses before determining whether it is reasonable to make 


them travel to the court.168 In denying the government’s request for a witness 


to provide video testimony, one court cited an earlier hearing which had 


taken place by video where participants did not know who was speaking at 


any given moment. 169  When the urgency of the pandemic fades, 


confrontation rights will be an even greater bar to remote testimony, absent 


consent. 


Other Sixth Amendment guarantees have not yet been thoroughly 


examined by courts in the context of the pandemic. For example, remote 


court can implicate the right to a fair jury, most notably with respect to the 


difficulty in ensuring jurors are free of improper influence during trials.170 


Remote proceedings make it harder to monitor jurors and make measures 


like sequester impossible, posing further hurdles to the due process dictate 


that a trial judge is “ever watchful to prevent prejudicial occurrences and to 


determine the effect of such occurrences when they happen.”171 


Likewise, while the Sixth Amendment does not guarantee defendants a 


petit jury that is perfectly representative of the community, it requires at least 


a representative pool of jurors that presents a “fair possibility for obtaining a 


representative cross-section of the community” on the petit jury.172 If a court 


conducts voir dire remotely, as some jurisdictions have done, the digital 


divide—which disproportionately leaves some communities without access 


to high-speed internet—may distort the jury pool.173 


Further, if remote systems impair attorney–client communications,174 


courts risk systematically violating the guarantee of effective assistance of 


counsel in criminal cases. While the most common claims of ineffective 


assistance arise based on alleged poor decision-making by defense counsel, 


the guarantee is also violated when a court creates circumstances that make 


it impossible for even the deftest attorney to provide effective 


 


 168 United States v. Casher, No. CR 19-65-BLG-SPW, 2020 WL 3270541 (D. Mont. June 17, 2020); 


United States v. Pangelinan, No. 19-10077-JWB, 2020 WL 5118550 (D. Kan. Aug. 31, 2020). 


 169 Pangelinan, 2020 WL 5118550, at *4. 


 170 See supra Section II.B.3.  


 171 Smith v. Phillips, 455 U.S. 209, 217 (1982). 


 172 Williams v. Florida, 399 U.S. 78, 100 (1970). To identify violations of the fair-cross-section 


doctrine, courts look to whether the group excluded is distinctive, the group is underrepresented in the 


pool of prospective jurors, and whether that underrepresentation is “inherent in the particular jury-


selection process.” Duren v. Missouri, 439 U.S. 357, 364–66 (1979). 


 173 See supra Section II.A.2. 


 174 See supra Section II.B.1. 
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representation.175 When such constructive denial of assistance of counsel 


exists—because, for example, the trial court prohibited a defendant from 


speaking with his lawyer during an extended recess—a defendant need not 


even prove the circumstances prejudiced his case.176 


If a court’s chosen remote system makes it difficult for attorneys and 


clients to strategize or exchange information immediately prior to or in the 


middle of a remote hearing, that court may violate defendants’ constitutional 


rights by constructively denying them access to their attorneys. However, 


early cases suggest courts will likely be skeptical of such arguments, at least 


barring unusual circumstances. For example, in rejecting a criminal 


defendant’s objections to conducting a suppression hearing remotely over 


videoconference, including a claim that it would violate the right to effective 


assistance of counsel, a federal district court judge noted, “[The court] has 


conducted many hearings and even a bench trial via videoconference, and it 


is confident in defense counsel’s ability to see, hear, assess, and cross 


examine witnesses in an effective manner in that format.”177 


Courts have been less cautious in proceeding with civil matters 


remotely. In many instances, existing rules already provided courts with 


greater flexibility to use remote technology. For example, Federal Rule of 


Civil Procedure 43(a) provides that “[f]or good cause in compelling 


circumstances and with appropriate safeguards, the court may permit 


testimony in open court by contemporaneous transmission from a different 


location.”178 Applying this rule, numerous courts found that the COVID-19 


 


 175 Strickland v. Washington, 466 U.S. 668, 686 (1984); Perry v. Leeke, 488 U.S. 272, 279–80 


(1989). 


 176 Perry, 488 U.S. at 278–80 (holding that no showing of prejudice is necessary); Geders v. United 


States, 425 U.S. 80, 92 (1976) (holding that no showing is necessary in an overnight-recess context). 


 177 United States v. Rosenschein, 474 F. Supp. 3d 1203, 1209 (D.N.M. 2020); see also United States 


v. Willis, No. 1:19-cr-102, 2020 WL 3866853, at *3–5 (S.D. Ohio July 9, 2020) (concluding in the context 


of a detention hearing that a temperamental video link that served as the only means for a detained 


defendant to communicate with his attorney during the pandemic did not violate the Sixth Amendment 


or otherwise justify the defendant’s temporary release (citing Benjamin v. Fraser, 264 F.3d 175, 187 (2d 


Cir. 2001))). 


 178 FED. R. CIV. P. 43(a); see also Parkhurst v. Belt, 567 F.3d 995, 1002 (8th Cir. 2009) (“[A] district 


court is afforded wide latitude in determining the manner in which evidence is to be presented.”).  
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pandemic was a compelling circumstance to authorize remote bench trials,179 


and even jury trials,180 via videoconference over parties’ objections.  


But in civil cases as well, judges must ensure that remote proceedings 


do not interfere with the right to a fair jury under the Seventh Amendment181 


or constitutional guarantees of due process.182 In part, procedural due process 


requires notice and a meaningful opportunity to be heard, and courts identify 


constitutional infringements by balancing the importance of the interests at 


stake in the proceeding, the risk that the procedures at issue will result in 


erroneous harm to those interests, the value of additional safeguards, and the 


government’s interests in the current procedures.183 


Notice of a proceeding, for instance, must be more than a “mere 


gesture” and should be “reasonably calculated, under all the circumstances, 


to apprise interested parties . . . and afford them an opportunity to present 


their objections.”184 But what if a summons provides little guidance on how 


to use the court’s chosen platform, be it Zoom, GoToMeeting, or another 


tool, or fails to give clear guidance on alternatives for litigants who lack 


access to the necessary technology?185  


With respect to what constitutes a sufficient hearing, due process 


requirements can vary widely depending on the interests at stake and may be 


a very low bar.186 Numerous courts have rejected due process objections to 


remote civil trials during the pandemic, including ruling that remote cross-


 


 179 Gould Elecs. Inc. v. Livingston Cnty. Rd. Comm’n, 470 F. Supp. 3d 735, 741 (E.D. Mich. 2020); 


Argonaut Ins. Co. v. Manetta Enters., Inc., No. 19-CV-00482 (PKC) (RLM), 2020 WL 3104033, at *2–


3 (E.D.N.Y. June 11, 2020); Aoki v. Gilbert, No. 2:11-cv-0297-TLN-CKD, 2019 WL 1243719, at *2 


(E.D. Cal. Mar. 18, 2019); see also In re RFC & ResCap Liquidating Tr. Action, 444 F. Supp. 3d 967, 


971 (D. Minn. 2020) (allowing two witnesses to testify remotely when COVID-19 interrupted an ongoing 


bench trial). 


 180 Liu v. State Farm Mut. Auto. Ins. Co., No. 2:18-1862-BJR, 2020 WL 8465987, at *3 (W.D. Wash. 


Dec. 17, 2020). 


 181 Skaggs v. Otis Elevator Co., 164 F.3d 511, 514 (10th Cir. 1998) (citing U.S. CONST. amend. VII). 


 182  See, e.g., Lindsey v. Normet, 405 U.S. 56, 64–69 (1972) (applying procedural due process 


protections to state eviction proceedings). For a review of potential procedural due process challenges to 


summary eviction proceedings during the pandemic, see Procedural Due Process Challenges to Evictions 


During the Covid-19 Pandemic, NAT’L HOUS. L. PROJECT (May 22, 2020), https://www.nhlp.org/wp-


content/uploads/procedural-due-process-covid-evictions.pdf [https://perma.cc/A9KW-P5DS].  


 183 Mathews v. Eldridge, 424 U.S. 319, 334–35 (1976). 


 184 Mullane v. Cent. Hanover Bank & Tr. Co., 339 U.S. 306, 314–15 (1950). 


 185 See Tillman, supra note 128. 


 186 See, e.g., Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 18 (1978) (holding that when a 


public utility seeks to discontinue service to a customer due to overdue payments, the utility must provide 


merely “some administrative procedure for entertaining customer complaints”). 
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examinations meet the requirements of due process.187 In Iowa, for example, 


a court ruled that a termination-of-parental-rights hearing could take place 


over the telephone.188  


Yet, for at least a decade, courts have recognized that faulty technology 


can trigger a due process violation in immigration proceedings if “the 


outcome of [a] hearing ‘may have been affected’ by the fact that [the] hearing 


was conducted by video conference.”189  Particularly in the civil context, 


where many litigants are pro se, a remote hearing may not provide a 


meaningful opportunity to be heard for any number of reasons: poor access 


to or discomfort with technology, insufficient accommodations on the 


remote system for persons with disabilities, or a system for submitting 


evidence that affords little opportunity for review by either opposing parties 


or the court. As a New York court noted in an eviction matter, “[T]he 


presumption that the modern practice of law should readily include a 


computer and internet access does not hold for litigants, especially those of 


limited financial means.”190 Thus, while due process objections are unlikely 


to be a general bar to remote proceedings, they may have teeth for certain 


categories of issues or litigants. 


Finally, remote court raises challenging questions about what kind of 


public access is required by the First and Sixth Amendments. 191  The 


guarantee of public access is supposed to result in a two-way exchange of 


information. On one side, the right exists to ensure the public can see what 


is happening in their courtrooms.192 But the guarantee of a public trial also 


benefits the accused: “‘[T]he presence of interested spectators may keep his 


triers keenly alive to a sense of their responsibility and to the importance of 


 


 187 Lynch v. State, No. HHDCV166067438, 2020 WL 5984790, at *1 (Conn. Super. Ct. Sept. 11, 


2020); see also Ciccone v. One W. 64th St., Inc., 132 N.Y.S.3d 261, 261 (Sup. Ct. 2020) (rejecting 


objection to holding attorney-fee hearing via videoconference).  


 188 In re A.H., 950 N.W.2d 27, 39–40 (Iowa Ct. App. 2020); see also A.S. v. N.S., 128 N.Y.S.3d 


435, 435 (Sup. Ct. 2020) (authorizing virtual child-custody trial over objections). 


 189 See Vilchez v. Holder, 682 F.3d 1195, 1200 (9th Cir. 2012) (quoting Pangilinan v. Holder, 


568 F.3d 708, 709 (9th Cir. 2009)). 


 190 Wyona Apartments LLC v. Ramirez, 137 N.Y.S.3d 653, 657 (Civ. Ct. 2020). 


 191  See Waller v. Georgia, 467 U.S. 39, 40–41 (1984) (considering whether the Sixth Amendment 


requires a public hearing on a motion to suppress evidence); Press-Enter. Co. v. Superior Ct., 464 U.S. 


501, 503, 509 n.8 (1984) (determining how much publicity the First Amendment requires in voir dire 


proceedings). Several federal courts have found a right to public access to civil proceedings, but the 


Supreme Court has not spoken on this question. See Courthouse News Serv. v. Planet, 947 F.3d 581, 590 


(9th Cir. 2020). 


 192  “The value of openness lies in the fact that people not actually attending trials can have confidence 


that standards of fairness are being observed . . . . Openness thus enhances both the basic fairness of the 


criminal trial and the appearance of fairness so essential to public confidence in the system.” Press-Enter., 


464 U.S. at 508. 
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their functions . . . .’ [i]n addition to ensuring that judge and prosecutor carry 


out their duties responsibly.”193 A one-way streaming link may serve the goal 


of getting information out but fail to serve the interest in enabling family 


members, neighbors, and the general public to keep courtroom participants 


in check in the way the Constitution intends. 


Nevertheless, courts may close court proceedings to the public so long 


as doing so is narrowly tailored to forward an overriding interest.194 Courts 


have recognized that public safety, juror and witness privacy, and national 


security all may support court closure at times.195 Amid the 1918–1919 flu 


pandemic, an Ohio appellate court ruled that a trial court properly exercised 


its authority when, “acting for the general public welfare,” it excluded the 


public from a trial at a time when “schools and churches were closed, the 


right of public assemblage was prohibited[,] . . . and these were all necessary 


police regulations designed to stamp out the further extension of the then 


existing epidemic.”196 


During the COVID-19 pandemic, several courts have determined that 


partial courtroom closures undertaken to protect the “health and safety of 


trial participants and the public” did not violate public-access rights because 


the public was able to view the proceedings by streaming video in another 


location.197 But at least one court determined that the Constitution requires 


more than just public viewing and ordered that a corresponding video display 


of the public and press watching in another room be installed in the 


courtroom itself.198 In its ruling, the court stated that this two-way video 


feature serves a vital purpose: it reminds “those in the courtroom that the 


 


 193 Waller, 467 U.S. at 46 (quoting Gannett Co. v. DePasquale, 443 U.S. 368, 380 (1979)). 


 194 Id. at 48. 


 195 See Presley v. Georgia, 558 U.S. 209, 213, 215 (2010) (per curiam) (holding that while there are 


some circumstances which merit closure of voir dire to the public in order to inhibit improper 


communications with jurors and ensure juror safety, the threat must be specifically articulated to 


overcome the presumption that voir dire should otherwise be open to the public per the Sixth 


Amendment); Sixth Amendment at Trial, 39 GEO. L.J. ANN. REV. CRIM. PROC. 653, 657 (2010) 


(collecting cases); JOSEPH G. COOK, 3 CONSTITUTIONAL RIGHTS OF THE ACCUSED § 18:1 (3d ed. 2020) 


(collecting cases). 


 196 Colletti v. State, 12 Ohio App. 104, 122 (1919). 


 197 United States v. Richards, No. 2:19-cr-353-RAH, 2020 WL 5219537, at *2–3 (M.D. Ala. Sept. 


1, 2020); see also Strommen v. Mont. Seventh Jud. Dist. Ct., No. OP 20-0327, 2020 WL 3791665, at *1, 


3 (Mont. July 7, 2020) (finding that the petitioner’s Sixth Amendment rights were not violated when the 


court limited the number of persons who could attend his trial in person due to the COVID-19 pandemic 


but allowed the public to view the remote proceedings live); Gomes v. U.S. Dep’t of Homeland Sec., 


Acting Sec’y, 460 F. Supp. 3d 129, 130–31 (D.N.H. 2020) (holding that the “goals of public access will 


be achieved” through the use of video recordings of hearings that may be viewed live). 


 198 United States v. Babichenko, No. 18-cr-00258-BLW, 2020 WL 7502456, at *1 (D. Idaho Dec. 


21, 2020). 
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proceedings are indeed public and that members of the public are watching 


the proceedings.”199 


IV. INSTITUTIONAL BLIND SPOTS AND LESSONS FOR THE COURTS 


Remote court has undoubtedly brought tangible benefits to many court 


users as well as to judges and lawyers. Yet one striking element of the move 


to remote court is that the benefits are often more visible than the costs, 


particularly for judges, who are trained lawyers firmly on one side of the 


digital divide. For example, Professor Turner’s survey of judges, 


prosecutors, and defense attorneys in Texas found that 72% of defense 


attorneys believed that online proceedings tended to lead to less favorable 


outcomes for the defense, whereas only about 5% of prosecutors and judges 


agreed.200 


There is thus strong reason to bring a critical eye to the embrace of 


remote court by many judges. Judges and other court leaders are frequently 


in the position of setting court policy while also being participants in the 


institution they are regulating. This gives them a valuable perspective, but it 


also creates the risk of blind spots and warped incentives. For example, 


courts, as well as individual judges, can face pressure to overemphasize 


values such as speed, cost savings, and reduced workloads at the cost of fair 


proceedings. 201  Indeed, courts’ pandemic response occurred under the 


backdrop of an institutional culture where critics have suggested that “the 


focus on efficiency has tended to overshadow other important values, 


undercutting judicial oversight over, and commitment to, the realization of 


other competing values, notably, the fair, equitable, and just conclusion of 


disputes.”202 


In addition to courts’ own incentives at times being at odds with the 


pursuit of justice, court leaders may also overestimate their understanding of 


the interests of other stakeholders. For example, by early summer, several 


judicial branches and state bar associations had set up committees to make 


 


 199 Id. 


 200 Turner, supra note 24, at 62; see also id. at 57 (“With respect to all but one of the statements 


about the disadvantages of video proceedings, there were statistically significant differences between the 


responses of defense attorneys and the responses of judges and prosecutors.”). 


 201  Judith Resnik, Precluding Appeals, 70 CORNELL L. REV. 603, 615 (1985) (criticizing an 


overemphasis on efficiency and arguing that “[e]conomy is not the sole purpose of a court system, nor is 


it the hallmark of court systems as contrasted with other forms of decisionmaking,” that “[c]oin flipping 


(or lotteries) would, after all, provide final and inexpensive solutions, but would also be an offensive 


mechanism by which to make many decisions in this society”). 


 202 Orna Rabinovich-Einy & Yair Sagy, Courts as Organizations: The Drive for Efficiency and the 


Regulation of Class Action Settlements, 4 STAN. J. COMPLEX LITIG. 1, 11 (2016). 
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recommendations about reopening generally or, more specifically, about 


their civil dockets or criminal trials. In August, the American Bar 


Association (ABA) urged states that had not already done so to form 


“committees to conduct evidence-based reviews of the use of virtual or 


remote court proceedings . . . to ensure that they are guaranteeing all 


applicable constitutional rights and ensure that attorneys can comply with 


their professional ethical obligations.”203 The ABA further urged that “[s]uch 


committees should include representatives of all constituencies involved in 


or affected by the type of court or proceeding under consideration.”204 


A review of these reopening committees, however, makes evident that 


they did not include representatives from all affected constituencies. At least 


sixteen state courts have convened committees to guide court policy on 


addressing the COVID-19 crisis or the reopening process, of which fourteen 


have publicly available membership lists. 205  Several other state bar 


associations have also convened task forces. 206  Most committees have 


consisted exclusively of judges, attorneys, and court staff; the few 


nonattorney members have been either public-health experts or law 


enforcement. 207  No nonattorney representatives of affected communities 


have been included,208 and most attorney commissioners have been sitting or 


retired judges or attorneys in private practice.209 


Of the fourteen committees established by a judicial branch that we 


reviewed, only two had a civil legal-aid representative.210 Three commissions 


also lacked any public-defender representation.211  This experience gap is 


particularly significant because judges themselves rarely come from legal-


services or defender backgrounds, making representation of these 


 


 203  AM. BAR ASS’N, RESOLUTION 117 (Aug. 3–4, 2020), https://www.americanbar.org/ 


content/dam/aba/directories/policy/annual-2020/117-annual-2020.pdf [https://perma.cc/N6VM-TEV4]. 


 204 Id.  


 205 Task forces were created by the courts in Delaware, Florida, Georgia, Illinois, Indiana, Iowa, 


Kansas, Kentucky, Massachusetts, New Hampshire, North Carolina, Ohio, Vermont, Virginia, 


Washington, and Wisconsin. Membership lists were not available for New Hampshire or Indiana. Alicia 


Bannon & Douglas Keith, Analysis of COVID-19 Commission Membership (unpublished data) (on file 


with journal).  


 206 State bar task forces were created in Alabama, Connecticut, Florida, Maryland, Missouri, New 


Jersey, New York, Pennsylvania, Vermont, and Washington. Id. 


 207 Out of twenty-six committees, five included public-health representatives and five included 


representatives from law enforcement (excluding prosecutors). Id. 


 208 Id. 


 209 Id. 


 210 Id. 


 211 Id. 
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perspectives even more important during policy making.212 To be sure, many 


courts likely have sought the counsel of other bodies in the course of their 


deliberations, such as state access-to-justice commissions, which include 


public defenders and civil legal-aid representatives.213 But it is nevertheless 


troubling that the committees driving the development of court policy 


included few of the perspectives of the people most likely to suffer if remote 


proceedings result in unfairness. 


Similarly, the National Center for State Courts, which works 


collaboratively with court associations like the Conference of Chief Justices 


and the Conference of State Court Administrators, created a panoply of 


resources for courts during the pandemic, including producing thirty-four 


webinars between March and November 2020. The webinars covered 


everything from managing jury trials during COVID-19, to the use of remote 


interpretation services, to administering criminal court dockets.214 Strikingly, 


only four of these webinars included any representatives from civil legal-


services or public-defender offices.215 In half of them, the only participants 


were judges, court administrators, or a combination of the two.216 


Our interviews further suggested that even when stakeholder 


consultation was valued at the top of the court hierarchy, it did not always 


trickle down to the local level, where ordinary people are most likely to 


interact with courts. In Missouri, for example, the state supreme court 


directed local court leaders to consult with “members of the local bar, 


prosecutors and public defenders, law enforcement and probation and 


parole.”217 Yet when advocates in Kansas City wrote to court leadership to 


express concerns that tenants would be unable to access the court’s remote 


platform,218  advocates reported that local leadership did not engage with 


 


 212  ALICIA BANNON & JANNA ADELSTEIN, STATE SUPREME COURT DIVERSITY UPDATE 


(forthcoming 2021). 


 213 For example, the Massachusetts Access to Justice Commission created a COVID-19 Task Force, 


with an Access to Courts Committee that provided recommendations to the courts. Mass. Access to Just. 


Comm’n, Update, MASS. A2J (Apr. 9, 2020), https://massa2j.org/?p=1170 [https://perma.cc/XX62-


E5UW]. 


 214  Webinars, NAT’L CTR. FOR STATE CTS., https://www.ncsc.org/newsroom/public-health-


emergency/webinars [https://perma.cc/E3N6-FMGU]. 


 215 See id. 


 216 See id. 


 217  SUP. CT. OF MO., OPERATIONAL DIRECTIVES 3 (May 4, 2020), https://www.courts.mo.gov/ 


file.jsp?id=156093 [https://perma.cc/MN5A-XVT3].  


 218 See e.g., Letter from Gina Chiala, Exec. Dir., Heartland Ctr. for Jobs & Freedom et al., to Hon. 


David M. Byrn & Hon. Janette K. Rodecap 2–4 (Apr. 23, 2020), https://fox4kc.com/ 


wp-content/uploads/sites/16/2020/04/20200423-Ltr-to-J-Bryn-and-Rodecap-re-Remote-Hearings-copy-
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legal aid or address their concerns.219 In Ohio, the managing director of a 


legal-services organization described legal aid as having good 


communication with the state supreme court but said that at the local level it 


was “hit or miss and mostly miss.”220 That said, some courts have taken the 


time to engage with their communities, including in Michigan, where a 


leader of a legal-services group reported that legal aid developed a 


constructive relationship with its district court during the pandemic. This 


occurred after the Michigan Supreme Court issued a directive that each chief 


district court judge should hold a meeting to evaluate remote proceedings 


and include legal aid in that meeting.221 


If courts did engage more with lawyers representing low-income 


community members, they might find substantial agreement about the need 


for remote proceedings and ideas for maximizing their utility and minimizing 


their shortcomings. For example, the legal-services attorneys we interviewed 


generally supported holding many preliminary hearings remotely and 


focused their concerns on evidentiary hearings and trials. 222  Among the 


recommendations we heard from attorneys were expanding access kiosks 


and doing more to let tenants know about their existence,223 more formal 


efforts to connect pro se parties to legal services, 224  and prioritizing 


technological solutions to overcome the problems involving documentary 


evidence and attorney–client communication.225 


V. PRINCIPLES FOR MOVING FORWARD 


States’ experiences with remote court suggest several principles that 


should inform future policymaking, both in responding to COVID-19 and 


other emergencies and in developing long-term policies regarding remote 


 


1.pdf [https://perma.cc/NS38-VQST] (expressing concerns regarding due process and other constitutional 


issues with respect to remote court proceedings). 


 219 Nov. 13 Telephone Interview with legal-services provider in Missouri, supra note 87.  


 220 Telephone Interview with legal-services provider in Ohio, supra note 77; see also Telephone 


Interview with legal-services provider in Florida, supra note 77 (noting there is a lack of collaboration 


between the court system and the public with respect to legal aid). 


 221 Priority Treatment and New Procedure for Landlord/Tenant Cases, Admin. Order No. 2020-17, 


(Mich. Jan. 30, 2021), https://courts.michigan.gov/Courts/MichiganSupremeCourt/rules/Documents/ 


HTML/AOs/AOsResponsive%20HTML5/AOs/Group1/Administrative_Orders/AO_No_2020-17_%E2 


%80%94_Priority_Treatment_and_New_Procedure_for.htm [https://perma.cc/SQ33-Y6VZ]. 


 222 Nov. 13 Telephone Interview with legal-services provider in Missouri, supra note 87. 


 223 Telephone Interview with legal-services provider in Florida, supra note 77; Nov. 13 Telephone 


Interview with legal-services provider in Missouri, supra note 87. 


 224 Nov. 13 Telephone Interview with legal-services provider in Missouri, supra note 87. 


 225 Telephone Interview with legal-services provider in Florida, supra note 77; Telephone Interview 


with legal-services provider in Michigan, supra note 77. 
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court. This list of principles adapts and builds on our earlier work, 226 


supplemented with the lessons laid out in this Essay.  


A. Engage a Diverse Array of Justice-System Stakeholders 


Courts must engage and listen to stakeholders both inside and outside 


the judicial system in developing remote court policies, including integrating 


diverse perspectives into committees and other policymaking bodies. As this 


Essay discusses, remote court has transformed the experience of going to 


court. But it can pose widely disparate challenges and benefits for different 


kinds of litigants in different types of cases, which span from evictions to 


multimillion-dollar commercial disputes, from traffic violations to felony 


criminal cases. At the same time, judges and court administrators have their 


own institutional incentives and blind spots that can obscure some of the 


challenges posed by remote court policies. 


For all these reasons, court leaders must engage broadly with affected 


constituencies, including members of the communities most likely to suffer 


if remote proceedings go poorly, such as communities of color, immigrant 


communities, and communities of people with disabilities. As discussed in 


Part IV, there are worrying indications that many states’ consultations to date 


have largely been limited to the perspectives of court staff and lawyers and 


that civil legal services in particular have not consistently had a seat at the 


table. Courts should prioritize incorporating the insights of community 


advocates, public defenders and prosecutors, civil legal-services providers, 


tenant representatives, survivors of domestic violence, public-health experts, 


disability-rights advocates, court employees, and more. 


B. Tailor Plans to the Type of Proceeding 


There is no one-size-fits-all approach to remote proceedings. Courts 


hear a broad range of cases, both civil and criminal, for which remote 


proceedings are likely to pose very different challenges, benefits, and trade-


offs. Among other things, cases vary in complexity and time sensitivity, the 


stakes of a win or loss, the kind of fact-finding that is required, and whether 


they involve detained individuals or self-represented litigants. Courts should 


target their policies accordingly. For example, the Michigan Supreme Court 


issued an order pertaining exclusively to procedures for landlord–tenant 


cases during the pandemic, including the use of remote proceedings.227 


Similarly, courts should consider how trade-offs may vary depending 


on the nature of the proceeding. For example, holding a status conference by 


 


 226 See KEITH & BANNON, supra note 7. 


 227 Priority Treatment and New Procedure for Landlord/Tenant Cases, supra note 221.  
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video or phone, or a hearing where purely legal questions are at issue, raises 


different considerations than using the same technology for an evidentiary 


hearing. Existing research suggests reason for caution in using 


videoconferencing in instances where a fact finder must make credibility 


assessments. 228  The Florida Supreme Court’s COVID-19 workgroup, for 


example, determined that the state’s mandate for remote hearings should 


only apply to status and pretrial conferences, nonevidentiary hearings, and 


other categories of proceedings the workgroup deemed “amenable” to being 


conducted remotely.229 


Going forward, the contours of future policies should also be informed 


by experience. In Texas, for example, surveyed judges, prosecutors, and 


defense attorneys “identified initial appearances, bond hearings, status 


hearings, and certain other uncontested pretrial hearings as suitable for 


videoconference” in the future.230 In the eviction context, experience shows 


that the digital divide is a salient issue, underscoring the need for procedures 


to ensure access for individuals who lack the required technology.231 By 


crafting policies that respond to the nature of the proceeding at issue, courts 


may be able to advance a large portion of their docket remotely while being 


cautious around the types of hearings stakeholders know are most impacted 


by the use of remote technology. 


C. Bolster the Attorney–Client Relationship 


Remote proceedings also pose challenges to the attorney–client 


relationship. Most fundamentally, remote court reduces the opportunity for 


communication between attorneys and clients prior to, during, and after court 


proceedings. This can manifest in small ways. For example, an attorney may 


be unable to whisper a reminder to a client to maintain courtroom decorum. 


It can also manifest in large ways. For instance, a client might be precluded 


from asking a question or sharing information in a way that prejudices her 


case. 


Courts have varied widely in the kinds of technological solutions they 


have developed to bolster attorney–client communication, from Zoom 


breakout rooms to instructions that attorneys send text messages to their 


clients. Reports by practitioners suggest communication has posed numerous 


 


 228 See supra Section II.B.2.  


 229 Administrative Order at 8–9, In re Comprehensive COVID-19 Emergency Measures for the Fla. 


State Cts., No. AOSC20-23 (May 21, 2020), https://www.floridasupremecourt.org/content/download/ 


633282/file/AOSC20-23.pdf [https://perma.cc/8X79-KWPC]. 


 230 Turner, supra note 24, at 67. 


 231 See supra Section II.A.2. 
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practical and logistical problems, even when the court has provided a formal 


communication mechanism.232 


Courts should prioritize adopting technology that allows for 


confidential attorney–client communication during court proceedings. Just 


as important, they should create procedures to facilitate such communication 


so that it is easy to pause proceedings for a client consult. 


Even with these safeguards, courts should also recognize that clients 


separated from their attorneys are at a disadvantage. A failed experiment 


with remote juvenile detention hearings in Florida from 1999–2001 is a 


cautionary tale. In repealing the interim rule authorizing these remote 


proceedings, the Florida Supreme Court observed that “[a]t the conclusion 


of far too many hearings, the child had no comprehension as to what had 


occurred and was forced to ask the public defender whether he or she was 


being released or detained.”233 Judges may need to take extra steps during 


remote proceedings to ensure that the parties appreciate the significance of 


the proceedings they are involved in and that they are made aware of their 


options for relief. This is particularly important when cases involve 


individuals who are likely to be unfamiliar with the legal system. And in 


some kinds of proceedings, the risk of prejudice from being remote may 


simply be too high. 


D. Provide Extra Support for Self-Represented Litigants 


Remote court offers both challenges and opportunities for serving self-


represented litigants. The physical courthouse often plays a central role in 


connecting self-represented litigants with resources, including 


representation. Courts across the country have narrowed the justice gap 


through innovations like legal help desks, which give advice to 


unrepresented parties, and programs that station pro bono counsel in 


courthouses to provide on-the-spot limited representation.  


Remote court interrupts these connections and makes it harder to 


connect unrepresented individuals with resources. 234  At the same time, 


expanded remote proceedings also have the potential to extend 


representation to underserved and hard-to-reach communities by extending 


the capacity of legal-services providers.235 


 


 232 See supra Section II.B.1. 


 233 Amend. to Fla. Rule of Juvenile Proc. 8.100(A), 796 So. 2d 470, 473 (Fla. 2001). 


 234 See supra Section II.C. 


 235 See supra Section II.A.1. 
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Courts must take extra steps to ensure that self-represented litigants can 


navigate the system during remote court, whether by providing additional 


supports, appointing counsel, publicizing resources, or prioritizing 


opportunities for in-person services.236 And it is crucial that courts provide 


clear notice in advance of remote court. For example, guidance from the 


National Consumer Law Center urges courts to provide clear information, in 


multiple languages, about a consumer’s options to participate remotely or 


appear in person in debt-collection hearings, including detailed instructions 


about how the hearing will proceed, and to have a process to reach out to 


consumers who fail to appear and make it easy for them to vacate defaults 


and reschedule. 237  Courts should also consider special rules for self-


represented litigants, particularly during the pandemic.238 


E. Provide Technical Support and Adopt Technology Standards to 


Ensure Quality 


 Seemingly mundane technological glitches can have a substantial 


impact on litigants’ rights and the fairness of court proceedings. Courts 


should develop policies to protect litigants when they cannot be heard, or 


cannot hear, at a critical juncture in their case, ensuring that they are not 


penalized for technological difficulties. Courts also need technical support 


on call for court staff and for members of the public, some of whom may be 


using the court’s chosen remote platform for the first time.  


 And as our interviews highlighted, courts need clear policies for how to 


submit evidence remotely, recognizing that litigants may face hurdles 


submitting or reviewing documents or other materials on a screen. For 


example, the Joint Technology Committee of the Conference of State Court 


Administrators, National Association for Court Management, and National 


 


 236 Reaching SRLs During COVID: Outreach Campaigns Leverage Social Media, Ad Spots, and 


Traditional Print to Ensure SRLs Know Self-Help Support Is Still Available (News 2021), SELF-


REPRESENTED LITIG. NETWORK (Apr. 2, 2021), https://www.srln.org/node/1433 [https://perma.cc/FR27-


TRTK] (providing some examples of outreach). 


 237 NAT’L CONSUMER L. CTR., REMOTE COURT APPEARANCES IN THE COVID-19 ERA: PROTECTING 


CONSUMERS IN COLLECTION LAWSUITS (2020), https://www.nclc.org/images/pdf/special_projects/ 


covid-19/IB_Remote_Court_Appearances.pdf [https://perma.cc/P57V-6364]. 


 238  For example, an April 2020 letter from a coalition of New York-based legal-services 


organizations called on the Office of Court Administration to exclude cases involving pro se litigants 


from virtual appearances for nonessential matters, unless the parties specifically requested otherwise. For 


time-sensitive matters, the letter recommended that pro se litigants be given the option to participate by 


telephone conference call rather than video. Email from New Yorkers for Responsible Lending to The 


Hon. Lawrence K. Marks, Chief Admin. Judge, N.Y. State Unified Ct. Sys. (Apr. 15, 2020) [hereinafter 


Email from New Yorkers for Responsible Lending], http://www.nyrl.org/wp-content/uploads/2019/01/ 


2020.4.15-NYRL-Ltr-re-virtual-appearances.pdf [https://perma.cc/75CT-FZ7D]. 
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Center for State Courts has developed recommendations for courts’ use of 


evidence during remote hearings, including special support for self-


represented litigants.239 


Beyond disruption, the technological aspects of remote proceedings—


how defendants, witnesses, and parties appear on screen, including their 


backdrop, lighting, and sound—may affect credibility determinations and 


other fact-finding. As Professor Anne Bowen Poulin has noted in the context 


of criminal proceedings, “[E]very technological choice will influence the 


way the defendant is perceived, often in ways that cannot be precisely 


predicted or reliably controlled.”240 Professor Poulin highlights, among other 


things, screen size, the use of close-up shots, and camera angle as all 


potentially affecting the ability to assess credibility as well as other relevant 


information such as a defendant’s age and size.241 Courts should develop 


evidence-based metrics to standardize the use of technology, while also 


recognizing that technological hurdles may make remote court inappropriate 


for certain kinds of proceedings or litigants. 


F. Appreciate the Persistent Digital Divide and Ensure Meaningful 


Participation by Marginalized Populations 


In adopting remote policies, courts must also address the persistence of 


a digital divide with respect to technology access.  


Court policies should reflect the fact that substantial portions of the 


populations courts serve, and in particular historically marginalized 


communities, may not easily transition to remote proceedings or may have 


more difficulty using resource-intensive technologies like video.242 


Our interviews suggest that in many instances, legal aid has stepped in 


to help bridge the digital divide by creating internet hot spots for clients or 


making conference rooms available to use during remote court. To the extent 


legal-services providers are filling the justice gap, they should be fully 


funded to do so. But legal services should not be a substitute for courts 


establishing other safe access points within the community for people 


without quality technology at home. 


 


 239  JOINT TECH. COMM., MANAGING EVIDENCE FOR VIRTUAL HEARINGS 1 (2020), 


https://www.ncsc.org/__data/assets/pdf_file/0019/42814/2020-07-27-Managing-Evidence-for-Virtual-


Hearings-002.pdf [https://perma.cc/MC69-CSSK]. 


 240 Poulin, supra note 112, at 1120. 


 241 Id. at 1120–22, 1120 n.120, 1121 n.123. 


 242 Email from New Yorkers for Responsible Lending, supra note 238. 
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G. Seek the Consent of Parties Before Proceeding Remotely 


Remote proceedings involve sometimes-complex costs and benefits, 


and the parties and attorneys involved in a case will often be best situated to 


understand these tradeoffs, which are rooted both in the nature of the 


proceedings as well as individual-level factors. For example, individuals 


with substantial childcare commitments may prefer proceeding with remote 


court rather than traveling to a courthouse. Others may have privacy 


concerns about appearing via video, recognizing that their images could be 


easily recorded. Attorneys may recognize that certain aspects of a case are 


too crucial or sensitive to conduct remotely. 


As a general matter, courts should address these competing pressures 


by giving participants a choice and prohibiting judges from moving a case 


forward remotely without consent from all parties, as some court systems 


have already done for certain cases. New Jersey, for example, requires 


consent for criminal sentencing hearings as well as hearings related to 


juvenile delinquency, termination of parental rights, and other proceedings 


for which the court system has determined greater care is necessary.243 Any 


consent requirement must be meaningful, however, with an option for timely 


in-person proceedings not so far in the future as to harm the interests of the 


parties. 


At the same time, our interviews also highlighted numerous examples 


of local courts and individual judges who have insisted on in-person 


proceedings, even in the face of guidance encouraging the use of remote 


court. Just as individuals should have a choice in whether to proceed 


remotely, they should not be forced to appear in person in nonessential cases 


when public-health guidance suggests such proceedings could be unsafe. As 


the ABA has noted, “[B]ecause virtual or remote court proceedings have the 


potential to ease and expand access to the courts, and indeed may be the only 


access available during this pandemic, optional use of these procedures, 


governed by consent, should be as widely available as possible.”244 


H. Study Remote Proceedings to Better Understand Their Impact 


Courts expanded the use of remote court with unprecedented speed and 


scope, and there is much that we simply do not know about its impact on 


 


 243 Notice from Glenn A. Grant, Acting Admin. Dir. of the N.J. Cts., to the N.J. Bar, COVID-19 – 


Updated Guidance on Remote Proceedings in the Trial Courts; Options for Observing Court Events and 


Obtaining Video and Audio Recordings; Court Authority to Suspend the Commencement of Certain 


Custodial Terms (Apr. 20, 2020), https://njcourts.gov/notices/2020/n200420a.pdf?c=nHy 


[https://perma.cc/FRR4-P33H]. 


 244 AM. BAR ASS’N, supra note 75, at 11. 
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fairness and access to justice, as well as on the “user experience” of litigants, 


lawyers, and other stakeholders. Pre-pandemic research has generally 


focused on specific contexts, such as immigration court 245  or bond 


hearings,246 leaving many unanswered questions about the implications of 


remote court for different litigants or proceedings. 


If court systems are going to continue to rely on expanded remote 


proceedings, they need data on what works, with particular attention paid to 


the impact on marginalized communities. The pandemic experiment with 


remote court is an opportunity for data collection, surveys, and empirical 


research on impact and is a call to action for court systems and scholars alike. 


I. Embrace the Benefits of Remote Proceedings  


Even recognizing their shortcomings and with the caveat that there is 


much that we still do not know about their impact, it is clear that remote 


proceedings can bring substantial benefits in some circumstances. Foremost, 


they have allowed courts to continue operating during the COVID-19 


pandemic, reducing risks to court staff and court users alike, while providing 


essential services. 


But in more normal times as well, courts can use remote tools to 


strengthen the justice system. Remote court can make it easier for litigants 


to access the courthouse, enable legal providers to reach difficult-to-serve 


communities, allow attorneys to spend more time serving clients and less 


time in transit to the courthouse, and provide services to self-represented 


litigants, among other benefits.247 


While courts must recognize the documented shortcomings of remote 


proceedings, they should also embrace using remote proceedings when the 


benefits are clear. Many courts have invested substantially to develop remote 


court infrastructure. These investments should be built upon, and courts and 


legislatures should take this opportunity to further invest in expanding 


remote services and resource hubs that promote access to justice. 


 


 245 E.g., Eagly, supra note 23, at 934. 


 246 E.g., Diamond et al., supra note 23, at 897 (noting that after proceedings via closed-circuit 


television were introduced for most bail hearings in Cook County, the average bond amount for impacted 


cases rose by 51% and increased by as much as 90% for some offenses, and noting that for those cases 


that continued to have live bail hearings, there were no statistically significant changes in bond amounts). 


 247 SELF-REPRESENTED LITIG. NETWORK, SERVING SELF-REPRESENTED LITIGANTS REMOTELY: A 


RESOURCE GUIDE 11–13 (2016), https://www.srln.org/system/files/attachments/Remote%20Guide%20 


Final%208-16-16_0.pdf [https://perma.cc/LM7N-BGD6].  
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CONCLUSION 


Courts are often slow to innovate. The COVID-19 pandemic has forced 


unprecedented agility and creativity, including the embrace of remote court 


in many contexts. Courts should not go backwards. But just as courts should 


resist the temptation to return to a broken status quo, they should also avoid 


embracing change without fully reckoning with the costs. This Essay is part 


of an initial effort to detail some of the factors that should guide this longer-


term policymaking. 
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CRIMINAL JUSTICE AND VIDEOCONFERENCING TECHNOLOGY:
THE REMOTE DEFENDANT


This Article addresses the increasing use of videoconferencing to avoid bringing criminal defendants to court for
certain proceedings. The use of technology to replace in-person appearances raises concerns on several levels.
Unfortunately, courts use videoconferencing technology to bring criminal defendants to court without carefully
evaluating the impact of that practice on the quality of justice.


This Article evaluates the implications of using technology to have defendants appear through videoconferencing
and argues against the practice. It brings to bear the literature from other fields, particularly communications and
social psychology. That body of literature suggests that videoconferencing may have a negative impact on the way
the defendant is perceived by those in court as well as the representation the defendant receives and the way in
which the defendant experiences the criminal justice system. The author argues that courts should not extend their
reliance on videoconferencing further and instead must undertake studies to explore the impact of the technology
in criminal proceedings. In addition, the author advocates that the courts take steps to ameliorate the negative
impact of videoconferencing through design of videoconferencing systems and training of those who participate in
videoconference proceedings. Finally, the author suggests that courts with videoconferencing equipment make it
available for communication between incarcerated defendants and their attorneys, fostering better representation.
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*1090  The defendant's case is called for arraignment, but the defendant is not in court. The defendant is in a room in the jail
where the defendant is incarcerated awaiting trial. During the proceeding, the court will inform the defendant of the charges,
set or review bail, and possibly take the defendant's guilty plea. The defendant appears by videoconferencing technology on a
screen visible to the judge and others in the courtroom. In the remote location, the defendant views a video monitor to learn
what is happening in court and to hear the judge. Any colloquy between the judge and the defendant takes place *1091  by
videoconference. The defendant's only eye into the court proceedings is the television monitor.


I first encountered videoconferencing a number of years ago in juvenile cases in a suburban county near a major city. The
juvenile law in that state requires the court to hold a hearing within seventy-two hours of detention for juveniles charged with
delinquency. 1  At the hearing, the questions are, first, whether there is probable cause to believe the defendant committed a
crime, and, second, whether the defendant should be detained awaiting the adjudicatory hearing. 2  With the introduction of
videoconferencing, juvenile defendants who were in the detention center were not brought to court for their right to detain
hearings. Instead, as their cases were called, the juvenile defendants would be taken to a special room in the detention center
where they were photographed for court and viewed the court proceedings on a monitor. Before the hearing, each defendant had
the chance to talk to counsel, usually the public defender, on the video system. During the hearing, the defendant could see on
the monitor the judicial officer, the prosecutor, the defense attorney and representatives of the probation office, none of whom
the defendant had met before and none of whom were clearly identified. The defendant would also see parents or guardians if
they were present in court. When the system was first introduced, the quality of the equipment was so poor that it was often
difficult to determine what the defendant looked like or even to discern the defendant's race. The defendant and counsel had
no means to talk privately during the hearing; if the defense attorney wanted to speak privately with the defendant, the defense
attorney had to ask the judicial officer to clear the courtroom to allow consultation. The court routinely posed questions to
defendants, and they responded without advice of counsel.


I. Introduction


Technological advances profoundly affect the structure of interactions in modern society. In business, videoconferencing is
praised as an economical and efficient alternative to meeting face to face. 3  Applications of technology in the criminal justice
system are also being explored, and videoconferencing is already employed to avoid bringing witnesses or defendants to court
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for certain *1092  proceedings. This Article evaluates the implications of using technology to have defendants appear through
videoconferencing and argues against the practice.


The use of technology to replace in-person appearances raises concerns on several levels. The most debated concerns are those
that arise when a witness against a criminal defendant appears in court on videotape or live by teleconferencing technology. 4


This use of technology calls into question the dynamics of the jury's perception and evaluation of a witness at trial and raises
serious constitutional issues. 5  This Article does not focus on trial appearances, because there is general agreement that the
defendant should be present at trial except in well-defined circumstances. This Article focuses instead on the use of technology
at other stages of the criminal process. As a society, we have already invested heavily in videoconferencing for criminal cases.
We must ask, however, whether this represents a dilution of the quality of criminal justice. If so, efforts should be made to
temper the negative impact of the use of technology and perhaps even turn technology into a tool to improve the justice system.


Researchers in various fields have studied whether presenting witnesses by video distorts the trial process. When examining the
use of video testimony against criminal defendants, most conclude that any distortion is at an acceptable level, given the benefit
of using video testimony. 6  The issues are very different, however, when the question is whether to rely on a video connection
for the defendant's presence at criminal proceedings. When the quality of actual and perceived justice is at stake, we should
worry about subtle effects. We should be concerned not only about the outcome of any single step in the process, but also about
how the cumulative impression of the defendant is altered when we rely on video. Conversely, we should be concerned with the
impact on both the defendant's subjective experience and the actual quality of representation the defendant will receive when
the defendant is in jail rather than in the courtroom.


*1093  The criminal justice system is the wrong place to experiment with videoconferencing. The brunt of the experiment
falls on defendants who are incarcerated before trial. They are dispropor-tionately indigent and often receive representation of
dubious quality. If videoconferencing improves the ease of processing cases but diminishes the quality of justice, there may
be no one to complain.


Employing video technology to avoid having the defendant appear in court in person raises a number of issues. This use of
technology may have a negative impact on the court's perspective, the defendant's experience, and the fairness of the process.
Lawyers have rarely looked to the insights of other disciplines concerning technology. This Article applies insights from the
fields of communications and social psychology. Although researchers in these fields examine the use of technology in settings
other than the justice system, the literature in these fields suggests that we should be wary of the unintended consequences that
we introduce with our use of videoconferencing technology in criminal cases. When the defendant appears only by video, both
the perception of the defendant and the defendant's participation in the process may be negatively affected. 7  We should not
sacrifice the quality of justice to achieve the efficiency that the use of videoconferencing seems to offer.


This Article examines in depth the implications of employing videoconferencing technology to connect a remote defendant
to a judicial proceeding. The first two Parts lay the groundwork: Part II provides an overview of consideration of the use of
technology in criminal cases and the arguments that have been advanced for and against videoconferencing. The subsequent
Parts explore in depth the use of videoconferencing, bringing to bear research from disciplines such as communications and
social psychology. Part III identifies several limitations inherent in videoconferencing. Part IV describes specific ways in which
the use of videoconferencing impacts the defendant. Part V details the ways in which this impact will be felt at the various
nontrial stages of the criminal case in which videoconferencing in commonly used. Finally, Part VI proposes three steps:
(1) subjecting the use of videoconferencing in criminal cases to careful study, (2) taking steps to ameliorate the threatened
negative impact of videoconferencing, and (3) making the technology available  *1094  to improve communications between
incarcerated defendants and their attorneys.


Before proceeding, I must note one problem I faced in writing this Article. In considering the impact of videoconferencing on
the quality of justice, I had to confront the gap between what the criminal justice system should be and what it is. Even for
defendants who appear in person, the system often falls short. Courts are burdened with too many cases, so proceedings often
take place in a chaotic and confusing atmosphere. Defendants often receive inadequate and inattentive representation; even
in court, no one assures that the defendant understands the proceeding and is participating effectively. We currently allocate
too few resources to the justice system to guarantee the quality of justice we should. In discussing videoconferencing, I have
refused to focus on the sad reality of the justice system. Instead, I have considered the ways in which videoconferencing will
impact the quality of the proceeding, whether it replaces a personal appearance in a well-run courtroom with excellent defense
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representation or one in a less than ideal courtroom setting. Regardless of the baseline, the risk in either case is that the use of
videoconferencing diminishes the quality of the justice dispensed.


II. The Use of Technology in Criminal Cases


For over two decades, courts and commentators have explored the use of technology as a means to save time and money in
a variety of legal contexts. 8  While the telephone made communication between *1095  two remote locations possible, only
with the addition of a visual channel did the technology acquire strong appeal as a way to process criminal defendants without
bringing them to court. Videoconferencing is now used in a range of criminal proceedings. At trial, witnesses sometimes appear
only on prerecorded video or through videoconferencing technology; however, at trial, the defendant is entitled to be physically
present in the courtroom except in specific, unusual situations. 9  Yet, for the other stages of the criminal process, the courts
have not recognized the defendant's right to be present. 10  Therefore, courts have employed video technology to avoid bringing
criminal defendants into court for proceedings such as arraignments and hearings on bail, sentencing, and violations of probation
or parole. 11  At a time when the criminal justice system is overwhelmed by the number of cases it must process, technology
appears to be an inviting solution. Cases can be processed more efficiently if defendants who are incarcerated are not brought
to court in person but instead appear through videoconferencing technology. Unfortunately, reliance on videoconferencing
threatens the fairness of the process.


A. The Context


The justice system must concentrate not merely on processing cases efficiently, but also on improving the quality of justice.
Even when videoconferencing is not employed, the justice system suffers from numerous problems. Cases are processed without
adequate regard for either concerns of the witnesses or the rights of the defendants. In recent years, scientific evidence has
demonstrated *1096  without question that the justice system has convicted, both through trial and plea, innocent defendants. 12


One well-documented weakness of the system is the poor quality of defense representation. The quality of defense representation
has been repeatedly criticized and is unquestionably a major problem facing the criminal justice system. 13  Indigent defense
representation is chronically under funded. 14  Many defense attorneys carry excessive *1097  case loads. 15  As a result, too
many defendants receive too little from their attorneys. 16  Incarcerated defendants, in particular, receive *1098  compromised
representation, compounded by the fact that they cannot seek out their attorneys and cannot assist in investigating their cases. 17


B. The Perceived Benefits


When live hearings are replaced with videoconferencing, the perceived gains inure primarily to the governmental side of the
system, benefiting judges, court personnel, and prosecutors. 18  As a result, the decision-making process that leads courts to rely
on videoconferencing may be biased, failing adequately to consider the defendants' interests.


Large numbers of defendants are incarcerated while their cases move through the criminal justice system. 19  Some are in
detention *1099  facilities distant from the courthouse. 20  Bringing the defendants to court from the detention center or taking
the court to the detention center consumes time and resources. When courts use videocon-ferencing instead, they realize multiple
benefits. The proceedings can be held in the courthouse, which is open to the public, without devoting resources to transportation
and security. 21  Judges do not have to travel. 22  The marshals who would otherwise have to transport prisoners to hearings are
relieved of that burden. 23  Security is enhanced because the prisoners stay in the prison and the outside participants stay outside
the prison. 24  The overall efficiency of the *1100  system is enhanced; more cases can be handled in the available amount of
time with the available court personnel. 25  The government may realize monetary savings. 26  In short, those who control the
system have multiple reasons to view videoconferencing as a tremendous benefit. 27


Those in favor of videoconferencing also point to benefits to the incarcerated defendants. The most common argument is
that defendants who appear by video avoid the physical discomfort of being transported to court and held there during the
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proceedings of other defendants. 28  In some courts, the process of transport is both *1101  lengthy and so uncomfortable
as to be dehumanizing. 29  The defendant need not endure this discomfort if the defendant simply appears from the jail by
videoconferencing. The defendant may realize incidental benefits as well; for example, if the court orders the defendant's release,
the defendant may be processed more quickly if the defendant is physically in the jail, as opposed to the courtroom. 30  In light
of the potential harm to the defendant discussed below, however, these benefits are insufficient to warrant relying extensively
on videoconferencing. 31


Proponents of videoconferencing advance their arguments with confidence. Often, rather than identifying specific benefits
to the defendant, they argue simply that it inflicts no demonstrable harm. 32  They appear to be unconcerned that the use of
videoconferencing may alter the process in ways that have a subtle negative impact on defendants. 33


Concern that the use of videoconferencing does not yield an overall benefit to defendants is unlikely to receive much weight
in deciding how to structure the system. Defendants do not have a strong voice as a constituency. In some instances, defense
attorneys have successfully protested the use of videoconferencing. 34  In others, however, the defense attorneys who would
be expected to speak for the defendants may themselves benefit from more expeditious handling of the calendar. 35  Moreover,
defense counsel may not recognize the harm to their clients, overlooking the subtle effects of videoconferencing. 36  *1102
Finally, even if defense counsel object to the use of videoconferencing, the decision makers may not respond to the defense
bar's complaints about hard-to-define harms in the face of the perceived administrative gains. 37


C. The Legal Arguments


An argument based on legal rights could carry the weight to overcome the arguments in favor of videoconferencing. Courts and
commentators have addressed both constitutional and nonconsti-tutional challenges. Unfortunately, these avenues have proved
largely unavailing to defendants.


A number of commentators have written concerning the constitutionality of having the defendant appear by videoconferencing
for various steps in the criminal process other than trial, and some have argued that videoconferencing violates the law or
infringes on defendants' constitutional rights. 38  It seems unlikely, however, that a court will reach these conclusions. Unlike
the criminal trial, where a number of constitutional rights are in play and where the defendant's physical presence is generally
essential, 39  the other stages of the criminal process are clothed with far fewer constitutional protections. Courts considering
arguments that video arraignments are unconsti-tutional generally reject the claim summarily. 40  Similarly, courts have *1103
rejected arguments that defendants cannot constitutionally plead guilty or be sentenced when appearing by videoconference. 41


In a limited number of instances, legal arguments have prevailed against videoconferencing. These successful arguments have
been based on interpretations of the rules of criminal procedure and the determination that the legislature requires the defendant's
physical presence in court. 42  But rules can be changed. Lawmakers may be persuaded by the same arguments of administrative
efficiency and increased security that encourage courts to adopt videoconferencing in the first instance. Indeed, Rule 5 of
the Federal Rules of Criminal Procedure has been amended to permit the use of videoconferencing for arraignment in some
instances, 43  and many states already authorize the courts to conduct a wide range of proceedings by videocon-ferencing when
the defendant is incarcerated. 44


*1104  D. The Challenge


The quality of justice accorded the defendant should not stand or fall merely on these legal arguments. The challenge posed by
videoconferencing technology is to improve the justice system without inflicting harm on defendants. We need to reevaluate the
use of technology in light of its effect on the quality of justice. The criminal justice system should employ videoconferencing
with extreme caution. Before we accept the argument that videoconferencing is necessary for administrative reasons or is the
only way to treat the defendants humanely, we should assure ourselves that all possible efforts have been made to obtain the
defendants' presence at all proceedings. If, as in other aspects of the criminal justice system, society has not devoted adequate
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resources to create a safe, humane, and workable system, 45  the defendant should not have to pay for this lack of funding with
a compromise in the quality of justice. If there is a problem, society should address it without compromising the quality of
justice delivered to defendants.


Two intuitive propositions suggest that videoconferencing may either have a negative impact on the system or offer a way to
address the current problems. First, if videoconferencing technology reduces client-attorney contact by separating the defendant
from the defense attorney, it will exacerbate the problem. 46  Second, if videoconfer-encing is used to foster client-attorney
communication, it will enhance representation. At present, court systems allocate resources to the first, detrimental, use of
technology. Courts should instead devote those resources to supporting representation of incarcerated criminal defendants and
improving the quality of justice.


III. The Limitations of Technology


The use of videoconferencing technology to bring the defendant to the courtroom inevitably creates a barrier between the
defendant and the court. 47  It also raises a number of technical questions and forces *1105  the criminal justice system to
confront the limitations and implications of technology. We do not yet have the technology by which the defendant's three-
dimensional likeness can be transported to the courtroom and the defendant can experience the courtroom environ-ment as if
she were there. As a result, if the defendant is present only at a remote location, a number of logistical questions and concerns
must be addressed. This Part identifies areas of concern that flow from the use of video technology: the quality of the equipment;
technological constraints, such as limited transmission of nonverbal cues and the inability to replicate eye contact; the intractable
problem of where to locate counsel for the remote defendant; the handling of exhibits, forms, and documents; and the role of
viewer expectations. In Parts IV and V below, the Article explores the specific impact of these choices on the defendant and
on the justice system.


A. The Quality of the Equipment


The quality of videoconferencing equipment varies. If the equipment is not adequate, the court's interaction with the defendant
and the defendant's experience of the proceeding will suffer. Studies emphasize that barriers to communication will arise if the
quality of the audio or video technology is poor. 48  When videoconferencing is employed in criminal cases, some defendants
will suffer from the use of inferior or malfunctioning equipment. 49  For example, in Commonwealth v. Ingram, the printer
in the remote facility designated to deliver documents from the courthouse did not always work, and the communication
system between the court and the remote location was difficult to use. 50  Criminal justice funding is unlikely to support high
*1106  quality, cutting edge equipment. 51  For the remainder of the discussion in this Article, however, I simply assume that


the equipment employed is the best available and will focus on the problems that arise even when appropriate equipment is
available. 52


B. Technological Constraints


Using video to bring the defendant into the courtroom raises technological issues regarding how to present the defendant to
those in court, how to present the in-court participants to the defendant, and how to moderate impact of the video presentation
on the interactions and mutual perceptions of the participants. 53  Technology is never neutral, and researchers emphasize that
it is critical to employ a communication medium that matches the task at hand. 54  Finding the appropriate fit in criminal cases
poses a challenge.


*1107  In existing systems and experimental models, camera configurations vary markedly. Some employ split screens with
multiple insets, each showing one of the participants. 55  Some split screen configurations also employ a larger screen that focuses
on the person currently speaking. 56  Others show a single view of the courtroom. It is not clear which will best approximate
the courtroom experience. 57  Indeed, courts have made no effort to determine whether or how the courtroom experience can
be replicated.
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*1108  There are three areas in which technology inevitably skews the perception of others. First, choices about camera shots
influence perceptions of others. Second, video presentations always either strip some nonverbal cues from the communication
or overemphasize them. Finally, video presentations do not replicate normal eye contact.


1. Camera Shots


A question necessarily will arise concerning how to photograph the participants in the proceeding. That question is most critical
when choosing how to convey the defendant to those in court. 58  When the defendant is physically in court, those observing
the defendant can decide for themselves whether to hone in on a detail or to take in a more general impression of the defendant.
When the defendant appears by video, however, someone else must determine whether the shot should be head only, full body
or something in between, and whether the shot should vary. 59  Similarly, someone must determine the camera angle. 60


The problem for the justice system is that one shot captures all the essential information, these decisions determine the impact
of the shot, and this one shot affects how the defendant will be perceived by those in court. 61  For example, a panoramic shot of
the defendant in the remote location will include distracting elements of the physical space around the defendant. That raises the
question of whether the *1109  distraction will improperly influence the perception of those in court or, conversely, whether
those in court should be aware of the distracting elements in the defendant's environment that might influence the defendant's
behavior and concentration. 62  In contrast, a head shot of the defendant will eliminate the distraction but will also eliminate
useful information; it cuts out many nonverbal cues from the defendant, conceals distractions in the defendant's environment, and
may create a cramped or confined feeling. 63  In addition, a head shot exaggerates the effect of the defendant's facial expressions,
increasing the negative impact of harsh facial features or unattractive expressions. 64


The impact of shot choice raises another issue. Even though control over the camera influences the way in which the defendant
is perceived, that control is often given to someone who is not trained regarding the impact that the type of shot will have. 65


Prison personnel or even the judge may decide how to capture the defendant's image at any particular moment. 66


*1110  2. Nonverbal Cues


One insurmountable limitation of videoconferencing is its inability fully to capture nonverbal cues. Nonverbal cues play
an important role in the courtroom. 67  These cues include such signals as facial expression, gaze, posture, and gestures. 68


Nonverbal cues add valuable content to human interactions. They serve multiple functions. They convey mutual attention
and responsiveness and communicate interpersonal attitudes. They signal who should speak and for how long. They provide
feedback conveying reactions. They illustrate verbal expression, as, for example with hand gestures, and sometimes substitute
for verbal expression, as when someone uses a head shake to express a negative. 69


Nonverbal cues interact with verbal cues to convey not only a sense of whether the person is credible but also a general
sense of the person's reaction to the proceedings. 70  Unfortunately, videocon-ferencing does not effectively convey the full
range of nonverbal cues. 71  Videoconferencing may distort gestures or may filter them out. 72  For example, a head shot may
overemphasize facial expressions but will omit hand gestures or body language. In addition, the observer relates differently to
a video image than to a live person and may simply overlook some of what is captured on the screen. 73  As a result, critical
aspects of the defendant's communicative effort will not be conveyed to those in court and, conversely, the communication of
those in court will not be fully transmitted to the defendant.


*1111  3. Eye Contact


Eye contact is particularly important to communication and to perceptions of truthfulness. 74  Inappropriate eye contact, either
too little or too much, generates a negative impression. 75  Yet videoconferencing technology cannot replicate normal eye
contact. 76  As discussed further below, the lack of eye contact may influence the interactions of the participants as well as their
perception of each other. 77
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C. Location of Defense Counsel


One of the most problematic questions courts have confronted when employing videoconferencing is where to locate the defense
attorney who represents the remote defendant. There are three options. 78  First, the defense attorney can be present in court, with
the defendant elsewhere. Second, the defense attorney can be with the defendant at the remote location and, like the defendant,
appear only electronically. Third, the defendant can be represented by a team, with *1112  one attorney in court and the other
at the remote location with the defendant. As this Article demonstrates in Part IV.C, each of these choices has implications for
the process, and none is truly satisfactory. 79


D. Exhibits, Forms, and Documents


In many proceedings, the defendant and her attorney need to examine exhibits or fill out paperwork. 80  If the court uses
videoconferencing, the technology must accommodate this reality. 81  It is not sufficient simply to have someone in the
courtroom read a document aloud. 82  Material is absorbed and understood differently when it is viewed than when it is received
aurally. 83  Transmission from the court to the jail can pose technical problems and detract from the effectiveness of the
proceeding. 84


E. Viewer Expectations


Those who view the defendant by video bring to the experience expectations concerning how the defendant should appear and
behave. The videoconference projection of the defendant is unlikely to meet those expectations. If the defendant's video persona
contrasts with the *1113  expected one, the result may be negative. 85  Our society of television watchers is conditioned to
expect those appearing on television to be attractive and competent. 86  Most of the people who appear on television are wearing
make-up and clothing to make them more telegenic. Defendants appearing by videoconferencing do not have these advantages.
And, of course, only the rare defendant will be media trained or savvy enough to know how to sit, how to hold her hands,
and where and how to look at the camera. As a result, most defendants appearing on video will compare unfavorably with the
viewers' expectations and may be judged more negatively as a result.


Each of these areas of concern threatens the quality of justice. Their resolution may have a negative impact on the defendant or
on the court's ability to function appropriately. These risks are explored in the sections that follow.


IV. The Impact on the Defendant


Videoconferencing appears to have been adopted without carefully considering the impact on the remote defendant. The
impact falls on criminal defendants who are already disadvantaged by being incarcerated pretrial. 87  Moreover, the brunt of
any negative effects of videoconferencing falls disproportionately on indigent and minority defendants. 88  The system should
proceed extremely cautiously when *1114  creating potential barriers between the defendant and the formal judicial process.


This Part of the Article explores three ways in which videoconferencing disadvantages the defendant. First, it discusses how
using video technology to bring the defendant to the courtroom affects the way in which the defendant is perceived by those
in court. Second, it addresses the impact on the relationship between defendant and defense counsel and on the ability of
defense counsel to provide appropriate representation to the remote defendant. Third, it explores the ways in which the use of
videoconferencing alters the defendant's experience of the justice process.


A. How Is the Defendant Perceived?


A major concern in assessing the impact of videoconferencing technology should be how it affects the way various participants
in the process perceive each other, particularly how it affects the judge's perception of the defendant and of the case. For the sake
of the justice system at each stage of the criminal case, the judge as well as others in the system must be able to obtain accurate
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information from the defendant and get an accurate sense of the defendant. To the extent that technology changes behavior
or masks or distorts information, it may undermine the accuracy of perceptions and corrupt the result of the proceeding. 89


Similarly, for the sake of the defendant, those in court must be able to get a fair and accurate impression of the defendant,
and their interactions with the defendant should not be distorted by the buffer of technology. If either the perception of the
defendant or the defendant's demeanor changes because of the use of video or because of the off-site location, videoconferencing
undermines the fairness of the system.


In some instances, those in the courtroom must assess the defendant's credibility. A number of researchers have considered
*1115  whether video presentation of witness testimony creates harmful distortion of credibility assessments. 90  Of course, the


ability to assess credibility is demonstrably weak in any event. 91  But the studies should cause concern about exacerbating the
problem by using videoconferencing in criminal cases. Although the studies generally conclude that a defendant is not harmed
by presentation of video testimony against the defendant, they reach the conclusion in part because witnesses appearing by
video are sometimes accorded less weight than live witnesses. 92  For the same reason that a video witness is less effective
against a defendant, a defendant will be less effective when appearing on video. Thus, the defendant present only through video
may suffer reduced credibility.


The assessment of credibility, however, is only one factor in the judgments that the judge and others in the criminal system
are required to make in the stages of the criminal process in which videoconferencing is used. When videoconferencing is
employed, the defendant is observed through videotape by a number of actors in a position to exercise discretionary authority
over the defendant's case. Unlike a jury, which is generally instructed on the law and asked to judge credibility of witnesses
and determine the defendant's guilt or innocence, a judge, prosecutor, and probation officer must make nuanced judgments
concerning whether to give the defendant the  *1116  benefit of favorable discretionary judgments. 93  Even the defense attorney
must make refined judgments about matters such as the defendant's mental state, understanding of the charges, and decisions
on whether to waive certain rights. The concern in these settings should not be merely whether videoconferencing dampens
the ability to pick up nonverbal cues related to credibility but should instead be how the use of videoconferencing will shade
judgments about the defendant, for example, as a sentencing or bail risk. 94  In addition, the defendant may suffer by comparison
with in-court prosecution witnesses. 95


The determinations that are made through videoconferencing are nuanced. 96  For example, in setting bond, the court must
assess whether the defendant poses a risk of flight or harm to the community. The court may also need to determine whether
the defendant understands the conditions of release that the court might impose and assess whether the defendant will fully
comply with them. The court will make the determination both through the formal exchange with the defendant and by informal
and subjective assessment of the defendant's sincerity, level of responsibility, and character. Such subtle determinations are
influenced by factors such as the defendant's attractiveness, 97  facial expression or features, 98  or nonverbal conduct. 99  *1117
This assessment may turn on subtle aspects of the defendant's presentation, which may be skewed by the use of technology.


In addition, the court may need to evaluate the defendant's consent to appear by video, the defendant's waiver of the right to
a probable cause hearing, or even the defendant's plea of guilty. For any waiver, and especially if the defendant pleads guilty
without appearing in person, the court must make a series of determinations. The court must be confident that the defendant is
both competent and acting voluntarily. 100  When the defendant is in custody, there is a risk that the defendant is acting under
pressure applied by those controlling the detention. 101  If no lawyer is present at the jail, the determination of voluntariness and
competence will be based entirely on the video image, and no one with legal training and experience is in a position to assure
that the determination is correct. If all interactions are by video, the court may have difficulty assuring itself that the defendant
understands the written waivers being executed. 102  When the defendant is represented, the court must also ensure that the
defendant has received adequate legal advice. When the defendant appears on video, the court loses the opportunity to observe
and assess the courtroom dynamic between the defendant and defense counsel. 103  If defense counsel is in the courtroom, the
court will be able to observe only the long-distance interaction between attorney and client; if counsel is at the jail with the
defendant, the court will be able to observe their interaction only to the extent that it is captured on video.


The following subsections consider three specific aspects of how videoconferencing affects the way those in court perceive
the defendant. Part IV.A.1 discusses the ways technology influences perception and applies those insights to the criminal case.
Part IV.A.2 considers how the defendant's demeanor, and consequently the perception of the defendant, is influenced by the







CRIMINAL JUSTICE AND VIDEOCONFERENCING..., 78 Tul. L. Rev. 1089


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 10


use of videoconferencing. Part IV.A.3 considers the impact of the expectations of those in the courtroom on their assessment
of the defendant.


*1118  1. Technology and Perception


When those charged with making decisions view the defendant only through video, one concern is that their impression will
be less positive as a result. There is ample evidence that one effect of video is to make the person portrayed harder for the
audience to relate to. 104  Studies reveal that people evaluate those with whom they work face-to-face more positively than those
with whom they work over a video connection. 105  When decisionmakers interact with the defendant through the barrier of
technology, they are likely to be less sensitive to the impact of negative decisions on the defendant. 106


*1119  When videoconferencing was first introduced in criminal cases, prosecutors and public defenders expressed concern
that video would depersonalize the interaction between those in court and those in jail. Since then, some legal commentators
have dismissed that concern as insignificant. 107  The literature from the fields of communications, psychology, and computer
technology, however, suggests that this concern should be taken seriously. The judge's perception of a defendant who is present
only on video is likely to be less favorable in a number of ways. In other settings, study subjects rated those viewed only
through video lower than those with whom they dealt face-to-face. 108  In face-to-face settings, workers formed more positive
impressions of colleagues than in video interactions. 109  Similarly, studies of the use of videotaped testimony suggest that live
testimony produces a higher conviction rate. 110  Live witnesses resonate more effectively with the fact finder. 111  The studies
of juror reaction to video testimony also speak to this question. Jurors report that children who testify by closed circuit television
rather than appearing live in court are less believable, “less attractive, less intelligent, more likely to be making up a story, and
less likely to be basing their testimony on fact versus fantasy.” 112  These studies as well as some expert testimony signal that
a defendant appearing by videoconferencing may create a more negative impression than had the defendant appeared live. 113


Similarly, a live defendant would resonate more effectively with the judge and others in the process than a defendant present
only through videoconference. The outcome of the proceeding may be more favorable for the defendant who is seen as having
the kinds of positive attributes, such as confidence and intelligence, that jurors see in live witnesses.


*1120  At present, video has inherent limitations. First, it is a two-dimensional medium; 114  generally, only part of the person
is visible. 115  Second, those viewing the video are more likely to stare at the person in the image than they would be if the
person were physically present. 116  Third, the use of video may inordinately emphasize the defendant's facial features and
expressions. 117  For defendants with attractive features and expressions, this may work to their advantage; for other defendants,
however, this tendency of video may emphasize unappealing features or expressions. 118  In addition, facial expressions may
assume an exaggerated effect and certain mannerisms may be particularly distracting. 119  These may create a false impression,
either positive or negative. 120  In addition, the perceived degree of the defendant's emotionality may influence the viewers
judgments concerning the defendant. 121  Thus, decisions concerning the defendant may be influenced if the camera exaggerates
or flattens the defendant's affect.


Furthermore, every technological choice will influence the way the defendant is perceived, often in ways that cannot be precisely
predicted or reliably controlled. The size of the screen on which the *1121  defendant appears may affect the viewer's sense
of the defendant. 122  The type of shot used will also influence the viewer's impression of the defendant. 123  In many instances,
the defendant at the remote location will be able to be captured only in a fairly close shot, simply due to the space constraints in
the defendant's location. In close-up shots, certain features are exaggerated and much body language is invisible. 124  In *1122
addition, a close-up makes it difficult to gauge the defendant's size. Jurors tend to “overestimate maturity and build” when they
view a witness only in close-up. 125  If the judge overestimates the defendant's size and maturity, the judge may be inclined to
view the defendant as more of a threat and as more culpable than if the judge assessed the defendant live. The result may be
reluctance to release the defendant or imposition of a harsher sentence.


There is also the question of whether to use a variety of shots. 126  An unvarying shot of the defendant may seem undesirable;
in other contexts, commentators have suggested that varying the image on the screen is important to maintain interest. 127


That solution should be approached cautiously, however, since changes in the type of camera shot may affect the viewers'
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impressions. For example, if the camera moves from a longer shot to a close-up, the defendant, at that moment, may appear
more positive, more credible, and reliable. 128  Thus, choices about whether and when to change the shot to a close-up may
have a substantive impact on the presentation and perception of the defendant. Moreover, the effect may vary from defendant
to defendant depending on the characteristics of the particular defendant. 129


The angle of the shot may also influence the perception of the defendant. 130  The angle may make the defendant appear to be
avoiding eye contact. In the typical configuration, the subject being photographed (here, the defendant) looks at the monitor
image of what is happening at the other location (the courtroom) and does not look *1123  directly into the camera. 131  In
experiments, this creates the impression that the subject is looking down and not making eye contact. 132  The apparent lack
of eye contact makes the subject appear less credible. 133  In addition, because the defendant is likely to look constantly at the
monitor, the observers in court will perceive the defendant as maintaining a constant gaze; such constancy also tends to create
a negative impression. 134  Thus, the use of technology distorts key aspects of communicative connection 135  and may actually
alter the viewer's judgments about the defendant. 136


The technology may also inhibit communication in other ways. One of the criticisms leveled at technology is the muffling effect
it has on feedback from the listener. 137  In normal exchanges, the listener provides both auditory and visual signals in response
to the speaker. 138  Certainly, when the judge addresses a defendant in court, these feedback mechanisms are less significant
than they are in ordinary conversation or in collaborative work settings. Nevertheless, they still play a role. For example, when
the judge admonishes the defendant to comply with conditions of release, the judge looks for an appropriate response from the
defendant. If the defendant's response is masked by the technology, the judge may conclude that the defendant has not received
the judge's message or is unwilling to comply with the requirements imposed. 139


*1124  The available literature thus suggests that the use of technology to bring the remote defendant to the courtroom will
impact the way in which those in court perceive the defendant. The impact on the perception of the defendant may be subtle and
difficult to predict. Given the importance of the determinations made in videoconferenced proceedings, however, the threatened
impact cannot be disregarded.


2. The Defendant's Demeanor


The defendant's demeanor will also influence the way those in court perceive the defendant. When the defendant appears by
video rather than in person, the defendant's demeanor may either be different or appear to be different. Both the defendant's
context and the interposition of the technology between the defendant and the court may affect the defendant's demeanor and
the way the defendant appears. 140


When the defendant appears by video, the environment in which the defendant is located may be less suitable and less conducive
to appropriate demeanor than the courtroom for the proceeding. One of the challenges facing businesses that want to employ
videoconferencing is to design a system that captures the culture of the users. 141  That challenge also faces the criminal justice
system. Rather than the ceremonial and formal atmosphere of the courtroom, the remote defendant is in whatever space the jail
allocates for the videoconferencing connection. 142  That space is unlikely to replicate the courtroom.


*1125  Commentators have noted that the atmosphere of the courtroom may be an inducement to witnesses to tell the truth. 143


Similarly, it may encourage the defendant to take the proceedings seriously and adopt an appropriate demeanor. 144  One
commentator remarked, “Traditionally, courtrooms have been deemed consecrated spaces, akin to church sanctuaries, where
the accused is brought before an impartial magistrate who, in a neutral and detached manner, informs the accused of the charges
against him, or listens to the nature of the prisoner's complaints.” 145  The space allocated in jail lacks this quality. 146  Together
with the fact that the defendant is not personally in the court's presence, this difference in location can prompt inappropriate
demeanor. 147


In addition, the defendant may be nervous about being filmed as well as about the court proceeding. The resulting changes in
behavior as well as the lack of eye contact characteristic of videoconferenced communication may translate into cues that those
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observing the defendant read as signs of deception. 148  Indeed, the cues that signal nervousness are often the same as those
that are read as signaling deception. 149  For example, the time it takes to respond to questions or changes in speech patterns or
posture generate the appearance of deception. 150  These are precisely the types of behavior that may be *1126  altered when
the defendant is in contact with the court and possibly the defense attorney only through videoconferencing. The problem is
exacerbated because the defendant, like other people, has no control over many of the nonverbal cues that will be conveyed by
video. 151  Moreover, defendants are likely to be unaware of the nonverbal messages they are sending. 152  A defendant may
assume that she is communicating as effectively by videoconferencing as she would in the courtroom. 153  She may be oblivious
to the fact that the technology strips her attempts at communication of certain aspects of their communicative impact. 154  As a
result, the defendant's effort to communicate by videoconferencing may be counterproductive. 155


Moreover, a defense attorney who is not with the defendant, and may not even be able to communicate freely with the defendant,
will not be able to encourage the defendant to maintain a beneficial demeanor. 156  In the courtroom, the defense attorney can
nudge the defendant if the defendant is not acting appropriately. The defense attorney can subtly remind the defendant to look
up or not to slouch, *1127  fidget, or mutter. That type of interaction is difficult to accomplish in a nonintrusive manner when
the defendant and the attorney are in separate places, connected at best by telephone.


3. Viewer Expectations


Expectations of the participants viewing the defendant also play a role. Judges, as well as others observing the defendant and
responsible for relevant decisions, are likely to have expectations concerning how the defendant should behave and how she
should react to particular questions or information. These viewers may look for signs of remorse, acceptance of responsibility,
submission to authority, and reliability as well as credibility. 157  They generally will have seen these emotions acted out on
television and movie screens. If these observers perceive that the defendant is not responding as expected, they are likely to
judge the defendant harshly. 158


People in modern society are accustomed to watching others and absorbing information in a video format. Some argue that this
makes video use in court both inevitable and acceptable. 159  But the criminal justice system must account for the expectations
raised by everyday viewing and the degree of manipulation that characterizes much of the media. 160  News anchors with very
little personal knowledge appear as experts on national and international events. 161  Reality shows invite the *1128  public
into purportedly private conversations or survival situations, attempting to make the viewer forget that the people appearing on
video were in the company of camera crews, directors, and others whose very presence negated the apparent privacy or risk of
nonsurvival. This media experience, common to many judges as well as others in the system, influences the way in which the
viewer will process the video presentation of the defendant. Unfortunately, this conditioning increases the likelihood that the
incarcerated, nonmedia-savvy defendant will create a poor impression by comparison with expectations.


B. Defendant-Counsel Relationship


The use of videoconferencing can also have a profoundly negative impact on the relationship between the criminal defendant and
the defendant's lawyer. Serious questions arise concerning whether the attorney can satisfactorily perform the required functions
of representing the defendant to the court, representing the system to the defendant, and interacting with the defendant in a
manner that fosters rather than undermines the attorney-client relationship. If used in court to allow the defendant to participate
from jail, technology can further weaken or erode an already weak relationship. In some instances, defense attorneys have
objected to proceedings in which the defendant appears by video. 162  In others, however, they accept videoconferencing as
inevitable. 163


As mentioned earlier, when a court system adopts the use of videoconferencing for proceedings in which the defendants are
represented by counsel, a decision must be made as to where to locate the defense attorney during the proceeding. The following
subsections examine these three options: Part IV.B.1 considers the arrangement where the defense attorney is in the courtroom;
Part IV.B.2, where the defense attorney is in the remote location with the defendant; and Part IV.B.3 those cases in which two
defense attorneys are involved, one in court and one with the defendant. None of the three options *1129  adequately preserves
the attorney-client relationship or the role of counsel in court.
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1. Attorney in Court, Defendant in Jail


Often, when videoconferencing is used, the attorney is in court and only the defendant appears by video. 164  This arrangement
inevitably detracts from the attorney-client relationship. Being separated from counsel profoundly changes the defendant's
experience. The human interactions that foster a relationship of trust are muted by the technology. The separation of attorney and
client is likely to contribute to the already pervasive problem of marginal or inadequate defense representation. 165  Nevertheless,
it is unlikely that the courts will conclude that the separation results in ineffective assistance of counsel. 166


Even basic communication between attorney and client is complicated by the separation. If the defense attorney is in court and
the defendant at a remote location, the system must provide a mechanism for privileged communication between the attorney
and the client. 167  Not all courts have done so. 168  In some jurisdictions, courts provide a telephone line separate from the
video connection for privileged conversation. 169  Even when a secure line is provided, nonverbal communication is limited.
Even asking questions by telephone during the proceeding may be difficult for the defendant. 170  *1130  The defendant cannot
use nonverbal communication to catch the attorney's attention. Similarly, defense counsel may have difficulty giving mid-
proceeding advice by telephone and, like the defendant, cannot use nonverbal cues to signal the need to talk. 171


Some functions of the defense attorney are impeded when attorney and client are separated. For example, throughout the
proceedings, the defense attorney should gauge the defendant's mental and emotional state. To do so when the only interaction
between the two is buffered by videoconferencing is difficult. In addition, if the defendant is in a remote setting, the defense
counsel cannot personalize the defendant by, for example, placing a hand on the defendant's shoulder. Moreover, the defense
attorney cannot provide the kind of support that positioning in the courtroom offers, such as standing up with and next to the
client when the client stands.


The stress that the criminal defendant experiences may throw off either the ability to communicate effectively verbally or
the ability to maintain appropriate nonverbal behavior. 172  Even if the defense attorney has a telephone connection with the
defendant, the lack of physical connection--the hand on the arm--may make it harder for the defense attorney to prompt or
encourage the defendant to maintain demeanor that is appropriate for court. The risk, of course, is that if the defendant displays
inappropriate behavior-- any conduct not within the norm for the court--the court will evaluate the defendant negatively. That
negative evaluation can precipitate specific negative findings (that the defendant poses a risk to herself or others) or simply
prompt the court to exercise discretion against the defendant.


2. Attorney at Remote Location with Defendant


Some videoconferencing systems are designed so that defense counsel is at the jail with the defendant and, like the
defendant, appears in court electronically. 173  If the defense attorney is at the remote *1131  location with the defendant,
communication between the attorney and client will be normal, 174  but the attorney's participation in the court proceeding will
be compromised. 175  The defense will face logistical challenges. 176  The defense attorney may need to collect all necessary
paperwork before leaving for the jail. 177  If witnesses are to speak on defendant's behalf, they will be at the courthouse, making
it difficult for the defense attorney to speak with them before asking for their input. 178  The attorney will be unable to gauge
the emotional interactions and mood of the courtroom as effectively to determine when and how to intervene on the client's
behalf. 179  If the occasion arises where a side-conversation with the prosecutor might foster a favorable plea bargain for the
defendant, the defense attorney will be disabled, because she is not in the courtroom. 180


In addition, if the prosecutor is in court rather than a remote location, the defense attorney's position in relation to the judge will
be *1132  inferior to the prosecutor's, 181  and the defendant may perceive this imbalance. 182  The defense attorney may not be
able to have bench conferences with the court to discuss matters that are not suitable for discussion in open court. 183  The entire
dynamic may be affected; studies suggest that, when groups working on a common problem are in separate locations, linked by
videoconferencing technology, alliances form among those who are in the same physical location. 184  The court's perception of
the attorney is likely to be influenced by the distance, diminishing the professional stature of the attorney in the court's eyes. 185
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Yet the judge may be oblivious to this dynamic. In one project, described as “a great success,” the judge occasionally was unable
even to see or hear the defense attorney. 186  The notion that such an arraignment is tolerable, let alone a success, is appalling.


3. One Attorney in Court and Another in the Remote Location


In some cases, the defendant has a team of attorneys, one at the jail and another in court. 187  The team approach also poses
problems. *1133  While one attorney communicates face-to-face with the defendant and one face-to-face with the court, the
effectiveness of the defendant's representation depends on communication between the two attorneys. Moreover, one attorney is
presenting the case in court and the other focusing on the defendant's input to and understanding of the case. This arrangement
still leaves the defendant cut off from the dynamic of the courtroom and the presentation of the case to the court. The arrangement
may also fracture the defendant's sense of having an advocate. Finally, such a structure consumes defense resources--time and
money--that are already in short supply. 188


C. The Defendant's Experience


Our justice system already treats defendants without proper respect and offers them inadequate representation. Many defendants
are processed without ever understanding what is happening or feeling that their defense attorneys are meaningful advocates.
The use of video technology to avoid bringing defendants to court exacerbates this problem. At each stage, the justice system
should ask whether the defendant at the remote location will understand the proceedings, whether the defendant will have a
sense of appropriate participation (of hearing and of being heard), and whether the defendant will have appropriate interactions
with the defense attorney and will perceive the interactions as appropriate.


As the defendant goes through the criminal justice system, the defendant suffers from an imbalance of familiarity or
sophistication as well as the imbalance of power. For the judge, prosecutor, defense attorney, and other individuals, the
proceedings are entirely routine. For the defendant, by contrast, the experience is novel, the language of the court strange,
and the circumstances stressful. Interposing an additional layer of distance between the defendant and the proceeding can only
compound the strangeness and make it less likely that the defendant will fully grasp what transpires in court. 189  In addition,
over time, the judge, attorneys, and administrators will become accustomed to videoconferencing exchanges, but only the
rare defendant will have *1134  that opportunity. Repeated exposure will allow the regular participants in the process to feel
comfortable with videoconferencing and reduce their understanding of the defendant's discomfort. 190


The following subsections address specific aspects of the defendant's experience that are altered with the use of
videoconferencing. Part IV.C.1 discusses the remote defendant's context. Part IV.C.2 considers the defendant's visual experience
of the proceedings, and Part IV.C.3 correspondingly considers the defendant's auditory experience. Part IV.C.4 discusses the
impact of videoconferencing on the defendant's participation in the proceeding. Finally, Part IV.C.5 identifies the impact of
videoconferencing on the defendant's contact with support systems.


1. The Defendant's Context


The alternate locations from which remote defendants participate by videoconferencing will generally be inferior to the
courtroom. 191  The alternative setting provided will not have the ceremonial quality of the courtroom. 192  Some defendants
sit in small conference rooms; some are in the prison chapel and approach the altar when their cases are called in court. 193


Some defendants are alone or accompanied only by a prison official; others are in rooms full of waiting defendants. None of
the settings replicates the courtroom, and the particular setting from which the defendant participates is likely to affect the
defendant's experience.


The difference in atmosphere may undermine the effectiveness of the process. 194  It is possible that “the physical and
psychological *1135  atmosphere of a jail, as opposed to the atmosphere of a courtroom, is so inherently coercive that the jail
itself prevents detainees from objectively assessing their situation.” 195  In addition, removing the defendant from the presence
of the judge, the figure of authority, reduces the impact that the judge's authority is likely to have on the defendant. 196


2. The Defendant's Visual Experience
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The use of videoconferencing restricts the defendant's view of those in court. Videoconferencing cannot capture and convey
the sense of the courtroom for the defendant. 197  The physical layout of the courtroom symbolizes the distribution of power
and the adversarial divisions. 198  In court, the judge sits at the front of the room and is raised, a position that signals the court's
authority. The defense and prosecution have separate counsel tables. A participant strongly identified with one side, such as the
law enforcement officer or even the probation officer, will often sit at the table with the attorney for that side. Other participants
are typically seated further back in the courtroom and called forward only when the court is ready to receive their input. All of
these physical signals are lost when the courtroom comes to the defendant by video. 199  When videoconferencing technology
restricts the defendant's view of the proceeding, the structure of the videoconferencing system necessarily entails a decision
about how the defendant will view the courtroom.


*1136  The defendant must see the judge and the defense attorney at all times but should also be able to see the prosecutor and
anyone who is providing information to the court at any given time. 200  Designing a camera and monitor configuration to achieve
this goal poses a challenge. One approach is to use multiple cameras and a split screen monitor, with each participant appearing
in a separate frame. Another is to line up all the participants, so the defendant can look at them simultaneously. Interestingly,
either of these presentation formats is likely to confuse the defendant, blurring the distinctions among the participants that is
normally emphasized by the physical layout of the courtroom. A video system where the defendant views the judge, prosecutor,
and defense counsel all at once on a single screen will foster the impression that they represent an alliance. Even in court,
criminal defendants are sometimes confused about the roles of the various participants. 201  Moreover, defendants are already
skeptical of public defenders. The defendant's confusion and skepticism will be amplified if the defense attorney is at a remote
location, sitting close to the judge and prosecutor. 202


In addition, the defendant loses control over where to look. In the courtroom, the defendant can chose where to direct her
attention. The use of videoconferencing, however, places control of the defendant's visual experience in someone else's hands.
The defendant is unlikely *1137  to control the view of the courtroom. As a result, the defendant has limited or no choice as
to who to look at or how closely to view the person. 203


Another variable that will affect the defendant's experience is whether the defendant views herself on video through a picture-
in-picture mechanism or split screen. On one hand, a defendant may benefit from having a self-view and be better able to
maintain an appropriate or appealing demeanor. 204  On the other, a defendant who can see herself throughout the proceeding
may be distracted and suffer from increased anxiety, which may in turn detract from the impression the defendant makes or
even precipitate inappropriate behavior. 205  At the very least, the heightened self-awareness will tax the defendants' mental
faculties. 206


Finally, the interactive aspects of the proceeding are profoundly affected by the use of videoconferencing. As discussed earlier,
in the typical configuration, the subject being photographed looks at the monitor image of what is happening at the other
location and does not look directly into the camera. 207  As a result, even when someone in the courtroom, such as the judge,
addresses the defendant, the defendant will not experience eye contact with the speaker. In addition to influencing the way
the speaker perceives the defendant, this technological anomaly will influence the way the defendant *1138  experiences the
interaction. 208  The defendant may not feel the force of the communication in the same way as a defendant in the courtroom
because the lack of eye contact diminishes the sense of engagement. Additionally, the technology may transmit to the defendant
the stares of those in the courtroom, creating a further negative sensation. 209


3. The Defendant's Auditory Experience


The dynamic of videoconferencing also affects the defendant's auditory experience. The use of this technology may effectively
exclude the defendant from auditory aspects of the court proceeding.


Those in court may not speak loudly or clearly enough to be audible to the remote defendant. At least one study of
videoconferences in a business setting reflected that one group would occasionally enter into a discussion that was inaudible
to those at another location connected only by technology. 210  In the business setting, this behavior was perceived as rude. 211
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Consider how it translates into the criminal justice setting where the excluded participant is a defendant whose case is before the
court and whose future hangs in the balance. The defendant is effectively excluded if those in court speak inaudibly. Conduct
that would be perceived as rude in a business setting will be experienced as the indifference of the justice system. Although
one might hope that this situation would never occur in a judicial proceeding, it is inevitable that some exchanges in court will
be inaudible to the remote defendant. Even in live court proceedings, participants must be reminded to speak up periodically.
Participants in the court room will have a harder time remembering to maintain a decibel level that is audible to the remote
*1139  defendant. 212  Even if the discussion is one that requires no input or reaction from the defendant, the defendant's


perception will be one of exclusion.


Even if the conversation is audible, the defendant may have difficulty determining who is speaking at any given time. 213  In
court proceedings, a number of different participants play a role. In addition to the defendant and the judge, the prosecutor,
defense attorney, probation officer, law enforcement officer, and witnesses may participate in the process. More than one person
may speak at once, making it difficult for the defendant to follow the conversation. 214  If the technology makes it difficult for
the defendant to identify each speaker, the defendant may not be able to follow what is going on in court. In other contexts,
commentators have suggested identifying each speaker clearly with a written label. 215  Unfortunately, the educational level
of criminal defendants limits the utility of labeling. 216  *1140  In addition, the number and positioning of the participants in
the criminal proceeding makes the suggestion difficult to implement. In a courtroom, participants are spread out in a symbolic
configuration and not generally seated in a row or around a conference table. Finally, even if the in-court camera follows the
primary speaker, others will speak off camera, asking questions, raising objections, or simply seeking the court's attention. 217


4. The Defendant's Participation


The use of videoconferencing technology may also throw off the dynamics of the interaction between the remote defendant
and those in court, depriving the defendant of normal participation. A defendant who is present only through video may have
difficulty determining when to speak to the court or determining when she may or should consult with counsel. 218


Videoconferencing communications rely heavily on formal handovers of the conversation, with one participant clearly shifting
the conversation to another, and create a barrier to spontaneous interjections. 219  The courtroom environment also relies on
formalities and discourages spontaneous interjections. While as a general matter this protocol is essential to orderly proceedings,
it is important to afford opportunities for the defendant to address the court. 220  For example, if the defendant appears confused
or uncertain, the judge may invite the defendant to ask a question or may suggest that the *1141  defendant consult with
counsel. The remote defendant is less able to transmit the cues that would prompt the judge to initiate such an exchange. If the
judge addresses the defendant, the conversation may be hampered by the medium. 221  In videoconferenced proceedings, the
defendant is less likely to volunteer information or ask questions of the court or the attorney. In addition, the remote defendant
whose attorney is in court cannot rely on the normal attention getting device of speaking quietly to counsel or touching counsel
for attention; this separation makes it more difficult for the defendant to confer with counsel. In addition, the benefit of down
time in court, when the judge is busy with another case and the attorney and client could talk, is lost when the two parties are
in different locations. 222  Thus, when the defendant is present only through videoconferencing, the literature suggests that the
defendant's participation will suffer.


5. The Defendant's Contact with Support Systems


Incarcerated defendants can benefit both morally and practically from contact with their support systems. 223  When an
incarcerated defendant is brought to court, family and friends can attend the hearing. In the courtroom, they can see the defendant
and be seen by the defendant. In some instances, they may be able to confer with the defendant in addition to speaking with
counsel and addressing the court if appropriate. In addition to providing moral support for the defendant, they may provide
important information, such as release provisions that will assure the defendant's reappearance and may therefore persuade the
court to release the defendant pending trial. 224  The exchanges with the defendant cannot be replicated when the defendant is
present only through the video equipment. 225
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*1142  V. The Stages of the Criminal Case


The focus of this Article in on the nontrial stages of the criminal process. In our system, few cases go to trial. As a result, other
stages of the criminal justice process will determine whether justice is achieved and all those involved in a criminal case are
left with a sense of justice done. The impact of having the defendant present only by videoconferencing may vary depending
on the stage of the case for which the court employs videoconferencing. The following subsections address the specific impact
of videoconferencing on various stages of the criminal case. Part V.A discusses the impact of using videoconferencing for the
defendant's first appearance. Part V.B discusses setting bail in videoconferenced proceedings. Part V.C discusses the use of
videoconferencing for the probable cause hearing. Part V.D addresses the use of videoconferencing for taking guilty pleas.
Finally, Part V.E considers sentencing by videoconference.


A. First Appearance


Videoconferencing is most frequently used for an incarcerated defendant's first appearance following the arrest, sometimes
called the preliminary arraignment. The purpose of the first appearance in a criminal case is both elusive and multifaceted. 226


Typically, at the first appearance, the court will inform the defendant of the charges and appoint counsel. 227  The court must
also set bail. The defendant may be *1143  asked to plead to the charges, so the court may need to decide whether to accept
the defendant's guilty plea. 228  The defendant may also be required to decide whether to waive the probable cause hearing,
sometimes called the preliminary examination. 229  Provided no rights are irrevocably waived, however, error at this stage will
generally be harmless. 230  At this stage, both the court and counsel have important functions to perform.


First, the court must determine whether to appoint counsel for the defendant. 231  Even the information relevant to that
determination may be difficult for the defendant to communicate. 232  In felony cases, every defendant who cannot afford
counsel is entitled to have counsel appointed. 233  As a result, the court must determine whether the defendant is indigent. In
misdemeanor cases, however, the decision whether to appoint counsel may also turn on the nature of the offense and on the nature
of the likely sentence. 234  Under the Sixth Amendment standard defined by the United States Supreme Court in Argersinger
v. Hamlin, the misdemeanor defendant is entitled to appointed counsel only if actually sentenced to incarceration. 235  If the
use of videoconferencing skews the court's assessment of the defendant, the severity of the offense, or the appropriateness of
a sentence that at least carries the threat of incarceration, it will accordingly distort the court's assessment of whether counsel
must be provided.


*1144  Second, the first appearance marks the shift from the investigatory stages of the case to the accusatory. 236  Bringing
the defendant into court is an important aspect of this shift. Courts have expressed concern that law enforcement officers
gain an inappropriate advantage when they take a defendant into custody, hold the defendant for interrogation, and delay
taking the defendant before a judicial officer. 237  Addressing this concern in McNabb v. United States, the Court stated the
policy underlying the right to prompt arraignment: “The awful instruments of the criminal law cannot be entrusted to a single
functionary. The complicated process of criminal justice is therefore divided into different parts, responsibility for which is
separately vested in the various participants upon whom the criminal law relies for its vindication.” 238


In part, the role of the first appearance is to bring the judicial process to bear on the defendant, marking the end of law
enforcement's exclusive control. The defendant will not receive the sense of judicial intervention if the defendant remains in
law enforcement custody, away from the courthouse, and appears only through video. To the extent that the system continues to
view arraignment as an important step in removing the defendant from the exclusive control of the law enforcement authorities
and commencing the formal accusatorial criminal process, the first appearance should occur in court.


Third, an in-court meeting between the defendant and defense counsel will foster the attorney-client relationship in ways
unlikely to be attained through video contact. The client's first impression of defense counsel is critical, as is the flow of
information between attorney and client. 239  The interaction between attorney and client will be more effective if counsel can
put the client at ease. 240  Again, it will be harder to lay the foundation for a successful relationship if all communication is
by videoconferencing. Many defendants, especially those represented by public defenders, are skeptical about their *1145







CRIMINAL JUSTICE AND VIDEOCONFERENCING..., 78 Tul. L. Rev. 1089


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 18


attorneys, lacking confidence that the attorney is a loyal advocate. 241  That concern is likely to be aggravated if defense counsel
has no face-to-face contact with the defendant before appearing for the defendant in court.


Finally, even at this early stage of the case, defense counsel has an important role to play and videoconferencing may impair
counsel's ability to do so. Not only must counsel establish a relationship with the defendant, but counsel must also reach
preliminary judgments related to the case and assist the defendant in making decisions. Early in the process, counsel needs
to assess the defendant in a variety of ways. Counsel should be in a position to observe the defendant's physical condition:
if a possible argument in the case turns on the defendant's physical condition, it may be critical to the success of the case
to photograph the defendant. For example, if the defense claims that a confession was coerced because the defendant was
debilitated or was subject to physical abuse, defense counsel would like to get a photograph of the defendant's physical condition
as close as possible to the time of the confession. If counsel is not in the same room as the defendant, however, counsel may
not observe physical conditions such as a limp or an injury to the defendant's arm. Counsel must also gauge the defendant's
understanding of the process, competency, and level of psychological functioning. 242  To do so, counsel must look past surface
conduct that may appear to be recalcitrance to determine if it masks a mental impairment that might render the client incompetent
or so marginally competent that counsel must explain the defendant's rights and charges with particular care and simplicity. 243


To assess the defendant and make the complex determination of whether to raise a claim of incompetency without meeting the
defendant in person is difficult. 244


Even at this early juncture, counsel must guide the defendant through critical decisions, and the defendant must reach those
*1146  decisions under pressure. 245  Indeed, time may be of the essence in asserting or protecting the defendant's rights. 246


Procedural rules may require the defendant to raise certain defenses or claims before or at arraignment, and decide whether to
waive certain rights. 247  For example, the defense may be asked to request or waive a hearing on probable cause. One expert
in criminal defense cautions against precipitous decisions and specifically, advises that counsel enter no plea and waive no
rights. 248  While waiver of the probable cause hearing is generally inadvisable, there are sometimes good reasons to waive the
hearing. Not only must counsel resist pressure to either waive or proceed with the hearing without time to evaluate the case,
but counsel in a videoconferencing jurisdiction must do so without face-to-face contact with the defendant or the prosecutor,
depending on the defense counsel's location. 249


In addition, key aspects of the investigation and defense of the case may arise even at this early stage. There are crucial warnings
that counsel must convey to the defendant as early as possible in the case. Counsel should advise the client not to speak about
the case with anyone; not only must counsel caution the client about the police, but counsel should also alert the client to the risk
posed by others in the jail and by codefendants. 250  Counsel needs to find out if the defendant made any statements or is aware
of any searches conducted relative to the case. Defendants are often reticent with that information. That reticence will better be
detected and overcome if the defendant and the attorney are in the same location. If further investigation is likely, counsel should
caution the client not to participate in a line-up or *1147  show-up unless counsel is present, to object to physical inspections,
and to decline consent to any search request. 251


Finally, counsel should open avenues of discussion with the prosecutor early in the case. 252  Videoconferencing precludes such
interaction if counsel is in the detention facility with the client, having only remote contact with the prosecutor.


B. Bail Setting


Early in the process, the court must also determine bail. 253  To do so, the court must evaluate multiple factors relevant to bail.
At this stage, courts consider questions such as the nature of the offense, the defendant's prior record, and also the defendant's
community and family ties, employment history, and character. 254  The use of videoconferencing may impede the court.


The defendant is a critical source of information on the question of bail. The defendant may be able to convey the necessary
information to both court and counsel more effectively if the defendant is present in the courtroom. Indeed, the Court of Appeals
for the District of Columbia remarked that the trial court is “the superior tribunal” for gathering the information necessary to
set bail because “the judge can come face-to-face with the primary informational sources, and probe for what is obscure, trap
what is elusive, and settle what is controversial.” 255
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The judge also has the power to define conditions for release, a determination that requires a delicate feel for the defendant and
for the case. 256  Even a defendant who poses a flight risk if released may be able to persuade the court that specified conditions
will adequately *1148  protect the government's interest. 257  A defendant who is not physically present in the courtroom may
not even know which friends or family members are there who could provide assurances; as a result, the absent defendant is
likely to have a much more difficult time making arrangements for conditional release.


To influence the conditions of bond, the prosecution and defense may present conflicting information. The prosecution may call
witnesses to persuade the court to impose restrictions. 258  If the defendant is not in court, the defendant will be hampered in
evaluating those witnesses and in assisting counsel to challenge the facts presented. In addition, if the defendant feels compelled
to respond to the prosecution's allegations, but counsel believes it would be imprudent for the defendant to address the court, 259


the physical separation between defendant and counsel will make it more difficult for counsel to calm and silence the defendant.


In sum, the use of videoconferencing for bail hearing may have a negative impact on the defendant. The court may set a higher
bail for a defendant who is not able to present mitigating factors or assurances of reappearance in person. In addition, the
absent defendant will be less able to identify and present a combination of conditions that would persuade the judge to grant
conditional release.


C. Probable Cause Hearing


Although an adversarial determination of probable cause is not constitutionally mandated, 260  most jurisdictions afford
defendants such a hearing. 261  When the defendant is afforded a probable cause hearing, the defendant is entitled to assistance
of counsel at that hearing because of the important functions to be served by counsel at that *1149  stage. 262  The purpose of the
probable cause hearing has been described as safeguarding against “improvident detention.” 263  At the hearing, the prosecution
must call witnesses to establish either probable cause or a prima facie case that the defendant committed the crimes charged. 264


The rules of evidence may be relaxed, but the defendant and the defense attorney will be able to observe the witnesses and get
a sense of the evidence. An error at the probable cause hearing is unlikely to provide the defendant with grounds for relief from
conviction. 265  Nevertheless, the hearing can screen out weak cases, and if the defendant prevails at the hearing, the defendant is
generally entitled to prompt release. 266  The hearing also offers an important, albeit informal, opportunity for pretrial discovery
by the defense. 267


If the defendant is present at the probable cause hearing only through videoconferencing, the proceeding will have diminished
value for the defense. The remote defendant is less able to assist counsel by providing factual information or suggesting lines
of inquiry. 268  In addition, it may be important for the defendant to observe the prosecution witnesses or the law enforcement
officers involved in the case. She may realize the strength of the prosecution's case and be *1150  receptive to advice to plead
guilty. Conversely, seeing the witnesses or officers may cause the defendant to recall speaking with them or remember conduct
or events that may support defense motions in the case. The remote defendant, who sees only those who appear on the video
screen, may not be exposed to critical triggers in the case.


The defendant will be further disadvantaged at the preliminary hearing if the defense attorney is also present only through a
videoconferencing connection. 269  The defense attorney should be in the physical presence of the witnesses to observe them
during their direct testimony. Defense counsel will be better able to conduct cross-examination of the government witnesses
if counsel is present in the room with them during both their direct examination and their cross-examination. 270  In-person
observation of the testimony will also allow counsel more effectively to identify and preserve testimony that may be helpful to
the defense at trial or to use the preliminary hearing testimony to impeach at trial. 271


D. Guilty Pleas
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One of the most troubling uses of videoconferencing is for taking guilty pleas from incarcerated defendants. Although one
court held that a defendant's guilty plea cannot be constitutionally taken by video, 272  most courts disagree, and guilty pleas
are regularly accepted by videoconference. 273  These pleas fall into two distinct categories. First, misdemeanor defendants
may plead without being represented by counsel. Second, felony defendants may plead without personally appearing before the
judge, but must be represented by counsel, either in the jail or in the court, unless they waive assistance of counsel. Nevertheless,
any guilty plea represents a waiver of constitutional *1151  rights and must be knowing, intelligent, and voluntary. 274  The
court has a specific obligation to ensure that the defendant is advised of all the relevant information, including the nature of the
charges, the potential punishment, and the rights being waived. 275  It is difficult to comprehend how the court can discharge
its obligation when the defendant is present only through videoconferencing.


1. Represented Defendants


Felony defendants, as well as misdemeanor defendants who are ultimately incarcerated, are entitled to assistance of counsel
prior to entering a guilty plea. 276  Even if the defendant is represented at the videoconferencing proceeding, counsel should
generally not advise the defendant to plead guilty. Advising the client on whether to plead guilty requires defense counsel to
walk a fine line, giving enough advice, but ensuring that the decision is the defendant's. 277


The decision to plead at any stage should be made only after careful investigation and consultation. 278  A guilty or nolo
contendere plea should be entered only if the defendant gains a specific advantage. 279  In ordinary cases, defense counsel should
ensure that a guilty plea is not made in response to pressure from the court or prosecutor. 280  When the defendant is incarcerated,
pleading guilty by *1152  videoconferencing, counsel must also be concerned about pressure from the jail environment or
from those within the jail. 281  To advise the defendant appropriately, defense counsel may also need to determine whether the
defendant would be a sympathetic witness should the case go to trial. 282


Counsel's location in relation to the defendant and in relation to the court will affect counsel's ability to consult with the client,
assess the client, and negotiate with the prosecutor. When the defendant and counsel are in different locations, the court has
a special obligation to facilitate appropriate consultation between the remote defendant and defense counsel before accepting
a guilty plea. Courts are sometimes insensitive to the rights of the defendant who is pleading guilty from a remote location.
In Seymour v. State, for example, the defendant pleaded nolo contendere without being able to ask his attorney questions in
confidence during the video proceeding. 283  The appellate court held the plea invalid, questioning the voluntariness of the
plea. 284  However, the mere fact that the trial court accepted the plea and entered a judgment of conviction in the first place
signals gross insensitivity to the remote defendant's right to consult with counsel. Moreover, even if consultation is allowed,
there may be no way for counsel, sitting in court, to assess the pressures on the remote client and the client's response to those
pressures. 285  Conversely, if counsel is with the defendant in the remote location, counsel's ability to assess the strength of
the prosecution's case and to negotiate with the prosecutor will be impaired. The use of videoconferencing thus precludes the
consultation essential for an appropriate guilty plea.


In some videoconference proceedings, however, the plea may not be binding. Some jurisdictions provide that a guilty plea
entered at the preliminary arraignment does not foreclose the defendant from later demanding a trial on the charges. 286  Even
when the plea is nonbinding, *1153  however, the courts should be cautious about accepting guilty pleas from remote defendants
because a defendant who pleads guilty in the videoconferenced proceeding and later elects to go to trial may have relinquished
certain rights and also may engender a negative reaction in the prosecutor and judge. 287


2. Unrepresented Defendants


The court may take a guilty plea from a misdemeanor defendant who is unrepresented, provided the court does not later impose a
sentence of incarceration on the defendant. 288  Of course, the court may proceed without counsel, thereby simply foreclosing a
sentence of incarceration or probation with a suspended sentence. 289  In addition, courts sometimes accept a waiver of the Sixth
Amendment right to assistance of counsel by videoconferencing and then permit the defendant to plead. 290  When a defendant
is unrepresented, the plea process proceeds even though the defendant has received no legal advice and will not be aware of
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collateral consequences such as aggravation of later convictions or deportation. 291  Of course, the court must ensure that the
plea complies with constitutional requirements. The court must determine that the defendant understands the basic constitutional
rights being waived and that the plea is both knowing and voluntary. 292  When the defendant appears only on video, however,
*1154  the court is in a poor position to determine that the defendant is competent and has not been pressured. When the


unrepresented misdemeanor defendant pleads guilty by video, no one with legal training will have observed the defendant
in person. Nonverbal cues filtered out by the videoconferencing equipment or behavior off camera will not be considered;
information that might signal a problem such as mental deficiency or lack of voluntariness is likewise filtered out. Moreover,
given the sense of distance between the court and the video defendant, the court may tend to cut short the protective process. 293


E. Sentencing


In a number of cases, courts have employed videoconferencing to sentence incarcerated defendants. 294  Sentencing without
having the defendant physically present in court is problematic. 295  At sentencing, the court must take a measure of the defendant
and the defendant's crime. 296  If the defendant deserves leniency or if the defendant's crime is not as serious as others violating
the same statute, the court may be persuaded to impose a sentence at the lower end of the available range. 297


*1155  A defendant who is facing a sentence is entitled to present mitigating information. 298  In addition, the defendant is
entitled to address the court personally 299  and should be entitled to stand before the court, face-to-face with the judge who is
imposing the sentence. 300  As the Supreme Court noted in Green v. United States, a defendant may speak effectively, “with
halting eloquence,” in a way that defense counsel cannot. 301  In United States v. Lawrence, the Court of Appeals for the Fourth
Circuit considered the use of videoconferencing for sentencing and pointed out that the defendant's opportunity to plead his
case one last time before sentencing is a key reason for requiring physical presence in court. 302  In United States v. Navarro, the
court expressed concern that videoconferenced sentencing would cause a disconnect since the “immediacy of a living person
is lost.” 303


The sentencing hearing is another stage at which witnesses may testify, 304  making more critical the defendant's presence to
observe them and assist counsel. Of course, the defendant may also testify. 305  If so, the court's assessment of the defendant's
credibility may have a marked impact on the sentence imposed. 306  In addition, any words that the court wants to address to
the defendant will have more impact if delivered to the defendant in person. 307


*1156  VI. Proposal


The criminal justice system should proceed cautiously with additional proposals to employ videoconferencing and should reduce
reliance on videoconferencing. I suggest a three-faceted approach to videoconferencing use. First, as discussed in Part VI.A
below, the system should study the actual impact of the technology. Second, since some reliance on videoconferencing appears
inevitable, the system must take steps to reduce the negative impact on the quality of justice and the defendant's experience in the
justice system; ameliorative measures are discussed in Part VI.B. Finally, Part VI.C proposes a positive use of videoconferencing
technology, suggesting that it be employed to improve communication between defense counsel and incarcerated clients.


A. Research and Evaluation


The criminal justice system should not operate on the assumption that videoconferencing has no detrimental impact or an
inconsequential impact. Instead, the question should be studied systematically. Moreover, studies should not ask merely whether
the result in the case is the same as it would have been had the defendant appeared in person, that is, whether the defendant
would have received the same conditions of bail or the same sentence or would, ultimately, have pleaded guilty in any event.
Instead, studies should also explore the subjective experiences of the participants. Investigators should assess how the use of
videoconferencing influences the court's subjective view of the defendant, the attorney-client relationship, and the defendant's
view of the process. Various configurations of the cameras and the courtroom and types of locations for the defendant should
be explored.
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Few resources have been devoted to assessing the impact of videoconferencing. Researchers in other disciplines have attempted
to determine the strengths and weaknesses of various forms of communication, including videoconferencing. They have
generated interesting results. For some tasks, simple telephone communication is as effective as a link with a visual channel. 308


For others, even *1157  videoconferencing is inferior to face-to-face communication. 309  The data from other disciplines raise
concerns that the assessment of the defendant as well as the defendant's experience of the justice system may be skewed by
the reliance on videoconferencing.


The impact of videoconferencing on the justice process, however, is hard to assess. The impact of technology is often subtle.
Videoconferencing is unlikely to produce measurable changes in the outcomes of proceedings. 310  Nevertheless, we cannot
and should not assume that videoconferencing technology is entirely benign. 311  For example, the mere fact that video bail
hearings sometimes result in bail amounts that the defendants can meet does not signify that the technology has no impact; the
amounts may be higher or the conditions of release more restrictive than they would have been had the defendants appeared
in person. 312  The decisions in criminal cases involve many variables. In the criminal justice system, a negative impact will
harm the quality of justice.


While videoconferencing transmits a wider range of verbal and nonverbal cues than teleconferencing, it still falls short of in-
person interactions. 313  The question is whether its social presence is sufficient *1158  to preserve the quality of justice. 314


The research on the use of videoconferencing has not addressed this question.


One difficulty of applying the literature from other disciplines to the use of video technology in the criminal process is that
the courtroom interaction is characterized by extreme disparity of power. In a criminal case, the defendant, both personally
and through counsel, needs to convey messages-- verbal and nonverbal--to a judge who is far removed by virtue of the power
differential and may, as a result, seem both unreachable and unresponsive. Many of the studies evaluating the impact of
technology on human interactions look at collaborative uses of communication media. 315  They evaluate the use of audio and
video connections in settings where the participants have an interest in working together and communicating with each other.
Others examine educational or broadcast settings, where the primary emphasis is on the effective dissemination of information
from a central source. None of these studies captures the salient features of a criminal proceeding. The criminal proceeding
is interactive, but not collaborative, and is characterized by traditions of formality as well as a tremendous power differential.
Research on the use of videoconferencing in the criminal justice system should consider how the technology replicates or distorts
the interactions and transmission of critical information within this structure.


Moreover, research evaluating the wisdom of employing videoconferencing should consider the subjective experience of the
participants. Studies have shown that, even when objective indicators signal a satisfactory use of technology, the participants
may be dissatisfied. 316  Specifically, the confidence of participants in face-to- *1159  face exchanges that the exchange is
occurring effectively is not replicated in videoconferencing exchanges. 317  The justice system should attempt to assure that the
defendant, as well as other participants, does not experience a negative subjective sense of communication with the court; those
responsible for the system must realize that this may occur even though the objective indicators reveal no identifiable problem.
Similarly, the criminal justice system must weigh the impact of videoconferencing on courtroom visitors as well as friends and
family of the defendant. If they view the criminal justice system as being less just because the defendant appears on a screen
from a remote location, society suffers.


The system cannot assume that feedback from participants in videoconferenced hearings will provide an adequate substitute
for systematic and objective study of the effect of videoconferencing. Those administering the process have a strong self-
interest in finding it satisfactory, given the benefits they derive. 318  A state parole judge who benefited from the introduction
of videoconferencing for parole matters extolled the virtues of videoconferencing, stating that “the board or the judge has
the feeling of being transported to the other site and is able to observe all nonverbal communication as though physically
present.” 319  In Miami, judges reported that they liked the videoconferencing system and said there was “little effect upon their
ability to maintain control, to evaluate a defendant's demeanor, or to communicate with defendants.” 320  Further, they did not
see any impact on representation of the defendant or on “the humanization of the arraignment.” 321  By contrast, research in
other fields casts doubt on *1160  these claims. In light of the studies comparing video with face-to-face encounters, it seems
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likely that these enthusiastic endorsements of videoconferencing overstate the realism of the videoconferencing experience and
understate the negative impact of technology on the proceeding.


Some read the absence of complaints by defendants as satisfaction with the use of videoconferencing. A Philadelphia
judge remarked, “I sentenced someone to five years in jail for arson by telephone. Never heard anything more, so I
guess it worked!” 322  The silence may not signify satisfaction. Defendants may not be in a position to criticize the use of
videoconferencing or even to differentiate between a videoconferenced proceeding and an in-court proceeding. Defendants as
a group are dissatisfied with the criminal justice process and with the representation they receive, yet they rarely find an ear
for their complaints. 323  Proponents of video use will interpret defendants' consent as an endorsement of the system. 324  To the
contrary, consent may result from systemic pressure or from counsel's ill-advised guidance. 325


A telling measure of the deficiency of videoconferencing is its failure to become the common business practice it was predicted
to be. Videoconferencing was energetically promoted as a substitute for in-person meetings but has not achieved common
use. 326  Business people, who have relatively free choice to use videoconferencing technology and could realize both time and
money savings, have not chosen to substitute videoconferencing meetings for meetings that *1161  normally take place face-
to-face. The reason is that the two mediums are not fully equivalent. 327


Given the identified systemic benefits of videoconferencing in criminal cases, even some negative impact may be tolerated.
But the criminal justice system should at least determine what negative impact occurs and then assess whether that shifts the
balance of advantage against the use of videoconferencing.


B. Ameliorating the Negative Impact of Videoconferencing


Armed with information about the subtle effects of videoconferencing, the system should attempt to diminish or contain
those effects. 328  All personnel, judges in particular, who deal with defendants appearing through videoconferencing, must be
carefully trained to reduce negative impacts. 329  Not only should they be instructed in how to conduct a videoconferencing
hearing but they should also be educated in the effect generated by including the defendant only through video.


It is possible, of course, that judges and others who deal regularly with videoconferencing will develop sophistication in their
ability to evaluate the defendant fairly and cull out the effects of the medium and the impact of expectations. We should not
exaggerate the ability of judges to rise above ordinary tendencies. Although the law takes the position that judges are not prone
to the weaknesses and prejudices that may afflict juries, it is sometimes manifest that judges suffer from *1162  the same
frailties. 330  Their reactions to defendants are both unconscious and based on deeply ingrained psychological patterns. 331  As a
result, we should not assuage concerns about the use of videoconferencing technology with the argument that judges will simply
compensate for any negative effect to the defendant. Instead, specific educational programs should educate the participants
concerning the potential negative impact of the use of video. In addition, any actor in the criminal justice system who will
participate in videoconferenced proceedings should sit through such proceedings in the position of the defendant.


Steps should be taken to ensure that video systems will be designed and operated to minimize negative effects. Those who
operate the equipment should be trained to employ camera angles and shots that will foster a fair impression of the defendant
and provide the defendant a fair view of the proceedings. 332


The rules currently authorizing the use of videoconferencing take two measures to ameliorate the impact. The effect of these
measures must be questioned. First, some rules give judges the choice of whether and when to use videoconferencing. In theory,
this offers the benefit of reducing reliance on videoconferencing. 333  Actual practice suggests, however, that courts may employ
videoconferencing even when it seems unnecessary. In some jurisdictions where the detention facility is close to the court, the
court nevertheless employs videoconferencing. 334


Second, a number of rules provide for the use of videocon-ferencing only if the defendant consents. 335  Although the rule gives
the *1163  defendant control, the voluntariness of the defendant's consent must be questioned. 336  The defendant may not be
aware of the right or opportunity to refuse consent. 337  Moreover, the system may pressure defendants or their counsel to agree
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to teleconferencing. Both the judge and the prosecutor, as well as other court personnel, may find videoconference proceedings
more convenient and may attempt to influence the defendant's decision. 338  The jailhouse atmosphere or even the jail personnel
may pressure the defendant to agree. 339  In addition, the reaction to a defense team that does not consent may be to put them
last on the list of the cases to be called for the day and handle that defendant's case at the convenience of the Marshall's Office,
creating an incentive to agree to videoconferencing in order to encourage expeditious processing of the case.


Advocates of videoconferencing may argue that the use of this technology is necessary to serve the government's security
interests. One way to serve the interest in security without compromising the quality of the proceeding is to establish a courtroom
in the holding facility and take the court personnel and attorneys to the jail for arraignment and other proceedings. 340  This
avoids the problems of videoconference proceedings, placing the defendant in an appropriate environment and placing all those
involved in the same location. The public could be permitted to observe by transmitting a panoramic view *1164  of the
proceedings to a public location such as a courtroom. Of course, there are barriers to the adoption of this solution. It would
require capital expenditure to create courtroom space in jails as well as the expense and inconvenience of moving the necessary
personnel from the courthouse to the jail. Nevertheless, it answers the government's security concerns without compromising
justice.


An alternative method of addressing legitimate security concerns would be to require the prosecution to show need before
employing videoconferencing. 341  If a particular defendant poses a particular security risk or has acted out in prior appearances,
the government could request videoconferencing rather than live appearances. Just as a defendant can forfeit the right to be
physically present at trial, a defendant could forfeit the right to be physically present at other hearings. 342


C. A Positive Use


If the criminal justice system invests in videoconferencing technology to expedite court proceedings, it should offer that
technology to defense counsel, particularly public defenders, faced with the challenge of providing appropriate representation
to incarcerated clients. The system should not merely allow the brief consultation by video in preparation for a specific court
appearance that is currently the norm. Instead, defense counsel should have access to clients through videoconferencing during
noncourt hours to work on all aspects of the case.


Counsel has a critical duty to maintain channels of communica-tion with the client. 343  This duty can be difficult to satisfy
when the client is incarcerated and the attorney must surmount the barriers imposed by the system in order to talk to the client.
If technology is used for one-on-one conferencing outside of the court setting, it will open channels of communication between
the defendant and defense counsel. Used in this way, technology can foster stronger attorney-client relationships and improve
the defendant's participation in the *1165  case both actual and perceived. While using videoconferencing for courtroom
appearances substitutes video images for face-to-face interactions, using videoconferencing for attorney-client interactions
would create occasions for communication that would otherwise not occur at all. For that reason, the technical quality and the
fact that videoconferencing affects the character of the interaction are of less concern in the latter situations.


When the client is incarcerated, the barriers to attorney-client contact are often substantial. In New York City, for example,
defense counsel have routinely had to wait between forty-five minutes and two hours at the detention facility before they could
meet with their clients. 344  As a consequence, defense counsel will visit their incarcerated clients rarely and sometimes not
at all. 345


Confidential videoconferencing should be provided for defense attorneys 346  to maintain contact with their in-custody
clients. 347  Videoconferencing is not a perfect technology for one-on-one interactions. 348  But it offers some advantages over
teleconferencing and certainly is better than no contact at all. 349  Videoconferencing *1166  fosters relaxed and effective
informal communication. 350  In a video interaction, the defense attorney may be better able to gauge the client's personal
presentation to evaluate how the judge or jury will respond to the client. The defense attorney may also be more likely to pick
up on visual clues that the client reacts emotionally to certain facts, wants to provide additional information, is being evasive,
or is withholding information. 351
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VII. Conclusion


The criminal justice system should not continue to rely on, and to expand its reliance on, videoconferencing without recognizing
that the technology may introduce negative effects. The system should address this possibility in two ways. First, the government
should commission careful studies of the subtle impact of this technology on the quality of justice. Second, the government must
takes steps to ameliorate the negative impact of videoconferencing through design of videoconferencing systems and training
of those who participate in videoconference proceedings.


In addition, the government should employ its videoconferencing capacity for the defendants' benefit. The courts should make
videoconferencing available to defendants and their attorneys to enhance the interaction between incarcerated defendants and
their counsel, which is often characterized by neglect and disengagement. Making technological connections to the jail available
for attorney-client consultation may improve the attorney-client relationship and the quality of representation.


In the end, we should ask what we gain and what we lose through videoconferencing. Without videoconferencing, court
proceedings can involve the defendant appropriately. The courtroom setting puts the defendant in appropriate physical relation
to other actors, providing opportunities for consultation with defense counsel, direct interaction *1167  with the judge, and
general observation of the proceeding. When courts replace in-court appearances with videoconferencing, they sacrifice that
courtroom dynamic in exchange for possible cost savings and gains in efficiency and security, and, doing so, they diminish
the quality of justice.
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Depositions, Transcripts and Trials, 43 Emory L.J. 1071, 1078 (1994) (advising that video should be employed in rural
areas, where travel costs are high); Jeffrey M. Silbert, Una Hutton Newman & Laurel Kalser, Telecommunications in the
Courtroom: The Use of Closed Circuit Television for Conducting Misdemeanor Arraignments in Dade County, Florida,
38 U. Miami L. Rev. 657, 657 (1984) (reporting on the use of videoconferencing in Dade County, Florida); Mark D.
Lofstrom, Tackling Court Backlogs in Lean Times: An HBJ Interview with Chief Justice Ronald T.Y. Moon, Haw.
B.J., Sept. 1995, at 7, 8 (discussing the development of video for a variety of hearings); Michael D. Roth, Comment,
Laissez-Faire Videoconferencing: Remote Witness Testimony and Adversarial Truth, 48 UCLA L. Rev. 185, 190-93
(2000) (noting how a New Jersey federal court employed remote appearances in one case and saved almost $30,000);
James C. Twedt, Communications Network Saves Iowa Parole Officials Days on End, Law. PC, Sept. 15, 1995, at 7,
7 (discussing the use of videoconferencing in Iowa for parole matters); see also J. Clark Kelso, Integrated Criminal
Justice Technologies: An Introduction, 30 McGeorge L. Rev. 1, 1-2 (1998) (suggesting that in the future “nearly all”
arraignments will be conducted through videoconferencing and that counsel will not have to appear in court to argue
motions).


9
See, e.g., Illinois v. Allen, 397 U.S. 337, 343 (1970) (stating that the requirement that a defendant be present can be
overcome when the defendant is unruly; the defendant can be removed from the courtroom after a warning by the judge).


10 See discussion infra Part V.


11 Lange, supra note 8, at 42 (reporting that at least twenty-nine states employed videoconferencing for some of these
proceedings); Saundra Torry, Courtrooms Boost Use of Video Camera Technology, Wash. Post, Sept. 20, 1993, at F7
(noting that videoconferencing is used most commonly for arraignment, but has also been used for accepting guilty
pleas and for sentencing).


12 See generally Jim Dwyer, Peter Neufeld & Barry Scheck, Actual Innocence: Five Days to Execution and Other
Dispatches from the Wrongly Convicted (2000) (discussing instances of wrongful conviction).


13 See, e.g., Vivian O. Berger, The Supreme Court and Defense Counsel: Old Roads, New Paths--A Dead End?, 86 Colum.
L. Rev. 9, 60-74 (1986) (examining the problem of poor defense representation); Stephen B. Bright, Neither Equal
Nor Just: The Rationing and Denial of Legal Services to the Poor When Life and Liberty Are at Stake, 1997 Ann.
Surv. Am. L. 783, 816 (arguing that inadequate funds for indigent defense programs result in poor quality of defense
representation); Jeffrey L. Kirchmeier, Drink, Drugs and Drowsiness: The Constitutional Right to Effective Assistance
of Counsel and the Strickland Prejudice Requirement, 75 Neb. L. Rev. 425, 440-63 (1996) (discussing examples of poor
defense representation including cases where counsel was not present, not admitted to the bar, intoxicated, mentally
ill, or asleep); Richard Klein, The Eleventh Commandment: Thou Shalt Not Be Compelled to Render the Ineffective
Assistance of Counsel, 68 Ind. L.J. 363, 364-75 (1993) (examining remedies for defense counsel facing an inadequately
funded system); William W. Schwarzer, Dealing with Incompetent Counsel--The Trial Judge's Role, 93 Harv. L. Rev.
633, 633 (1980) (“Inadequate performance of trial lawyers has become a growing concern to the bench, the bar, and the
public.”); Mark D. Ridley, Note, The Right to Defend Pro Se: Faretta v. California and Beyond, 40 Alb. L. Rev. 423, 426
(1976) (discussing the defendant's lack of confidence in counsel because of overburdened public defender systems).
In addition, the allocation of responsibility to the defense attorney may create difficulties in the attorney-client
relationship if the defendant has opinions concerning how she would like the case conducted. The legal system allocates
to the attorney responsibility for all tactical decisions and does not expect the attorney to speak for the defendant when the
attorney disagrees with the defendant. See, e.g., 1 Anthony G. Amsterdam, Trial Manual 5 for the Defense of Criminal
Cases §85-A (5th ed. 1988) (describing the allocation of responsibility, advising counsel to inform the defendant of
options and allow the defendant to fully consider options unless time does not permit, and stating that counsel is not the
defendant's “mouthpiece”); Richard H. Chused, Faretta and the Personal Defense: The Role of a Represented Defendant
in Trial Tactics, 65 Cal. L. Rev. 636, 638-49 (1977) (discussing the allocation of decision-making responsibility between
attorney and defendant). As a result, the defendant may feel insufficiently involved in her own case and conclude that the
attorney is not paying attention to her views. Judith L. Maute, Allocation of Decisionmaking Authority Under the Model
Rules of Professional Conduct, 17 U.C. Davis L. Rev. 1049, 1099-1106 (1984) (discussing allocation of responsibility).


14 In fiscal year 1990, approximately $74 billion was spent in this country on criminal justice. Only 2.3 percent of this
amount was expended on providing assistance to indigent defendants, while 7.4 percent was provided for prosecution,
12.5 percent on courts, 33.6 percent on corrections and 42.8 percent on police protection.
Pascal F. Calogero, Jr., The State of Indigent Defense in Louisiana, La. B.J., Feb. 1995, at 454, 455. Professor Stephen
B. Bright has commented:
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[S]tate and local governments are unwilling to allocate adequate resources for the representatives of indigent criminal
defendants. A lawyer assigned to represent an indigent defendant is paid far less than he or she could make doing any
other type of legal work, and is denied the resources necessary for a full investigation and the retention of necessary
expert witnesses.
Bright, supra note 13, at 787.
The methods of funding lead to excessive case loads and low compensation for the defense attorneys representing the
indigent. There are three primary methods for providing counsel to indigent defendants: assigned counsel, contract, and
public defender programs. Klein, supra note 13, at 363 (noting that lawyers may agree to accept court-appointed cases
but if they feel undercompensated, they may not be motivated to devote the necessary time to the case). For example, the
hourly rate for private, court-appointed counsel in Colorado in 1991 was $24-50. Id. at 371. As of 1992, Alabama limited
compensation to court-appointed lawyers for out-of-court preparation to $20 per hour. Stephen B. Bright, Glimpses at
a Dream Yet to Be Realized, Champion, Mar. 1998, at 12, 14. Contract programs, widely employed and often viewed
as the ultimate cost-saving device, provide low quality. Robert L. Spangenberg & Marea L. Beeman, Indigent Defense
Systems in the United States, 58 Law & Contemp. Probs. 31, 35 (1995) (noting that under fixed-price contract programs,
the contracting lawyer agrees to accept an unknown number of cases for a specified period, for single flat fee). In
1997, the National Association of Criminal Defense Lawyers' president condemned the use of low-bid contracting
as designed “to process the maximum number of defendants at the lowest cost-- without regard to truth, justice or
innocence” and driven by a concern with “not quality representation but cost limitation.” Low-Bid Criminal Defense
Contracting: Justice in Retreat (Nat'l Ass'n of Criminal Defense Lawyers), Oct. 1997, at http://www.criminaljustice.org/
INDIGENT/ind00006.htm (emphasis omitted). McDuffie County, Georgia, for example, awarded a contract to a private
attorney who bid $25,000 ($20,000 lower than the county's prior annual expenditures and lower than any other bid).
Bright, supra note 13, at 788. In the first four years of the contract, the defender tried only three cases to a jury, filed
only three motions, and entered 313 guilty pleas. Id. at 789. Frequently, he met his clients for the first time in open
court. Id. at 788-89.


15 See, e.g., California State Bar Case No. 93-0-10027 (unreported decision) (reporting that a contract defense lawyer
subcontracted his case load to another lawyer, who was also unable to manage the bulk of the cases; it was stipulated
that the lawyer failed to investigate, failed to contact clients prior to hearings, failed to obtain discovery, failed
to file motions, and failed to submit jury instructions); Bright, supra note 13, at 816 (recounting an example of
public defender who represented 418 defendants during the first seven months of 1991, entering 130 guilty pleas at
arraignment and having at least one case set for trial on every trial date during that period); Suzanne E. Mounts, Public
Defender Programs, Professional Responsibility, and Competent Representation, 1982 Wis. L. Rev. 473, 483 (noting
that budgetary limitations cause staff shortages, especially of attorneys, and lead to high case loads for public defenders);
Low-Bid Criminal Defense Contracting: Justice In Retreat, supra note 14 (reporting that “excessive caseloads” were
to blame for an inmate's inability to appeal, according to the Disciplinary Board of the Louisiana Bar Association in
case No. 96-PDB-012).


16
See, e.g., United States v. Mullen, 32 F.3d 891, 893 (4th Cir. 1994) (reporting that the defense attorney had filed a
motion to withdraw one month before the trial date and had no contact with the defendant after filing the motion until


the day before trial; nevertheless, the attorney told the court he was prepared for trial); Howard v. State, 701 So. 2d
274, 278 (Miss. 1997) (reporting that in a capital case, neither of two attorneys appointed before trial filed motions or
conducted an investigation on the defendant's behalf; ultimately the defendant chose to represent himself rather than have
the trial date continued at his attorney's request); The Defense Counsel (William F. McDonald ed., 1983) (discussing
the state of defense representation); Chused, supra note 13, at 637-38 (noting an increase in instances of disagreement
between defendant and counsel and the tendency of defense counsel to usurp the defendant's role); Klein, supra note
13, at 368-70.


17 See, e.g., Albert W. Alschuler, Preventive Pretrial Detention and the Failure of Interest-Balancing Approaches to Due
Process, 85 Mich. L. Rev. 510, 517 (1986) (discussing the negative impact of pretrial incarceration on representation);
Jack F. Williams, Classifying Pre-trial Detention Decisions Under the Bail Reform Act of 1984: A Statistical Approach,


30 Am. Crim. L. Rev. 255, 293 (1993) (discussing the impact of incarceration on representation); see also Benjamin
v. Fraser, 264 F.3d 175, 179 (2d Cir. 2001) (discussing the difficulty and delay faced by defense counsel trying to visit


incarcerated clients); Gilbert v. Lockhart, 930 F.2d 1356, 1357 (8th Cir. 1991) (reporting the incarcerated defendant's


decision to represent himself where appointed counsel had not conferred with him until the morning of trial); Kinney
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v. Lenon, 425 F.2d 209, 210-11 (9th Cir. 1970) (concluding that pretrial detention unconstitutionally interfered with the
defendant's ability to assist in preparation for trial).


18
United States v. Navarro, 169 F.3d 228, 240 (5th Cir. 1999) (noting that videoconferencing offers the advantage


of expedience and savings in judicial resources); Ray Surette & W. Clinton Terry, Media Technology and the Courts:
The Case of Closed Circuit Video Arraignments in Miami, Florida, in The Media and Criminal Justice Policy: Recent
Research and Social Effects 243, 245 (Ray Surette ed., 1990) (noting that the goal of introducing technology into criminal
cases is to save time and money: “organizational goals that are attuned to the desires and interests of court administrators”
reduce the number of personnel necessary, increase courtroom security, alleviate crowding in court, and speed up cases);
Ronnie Thaxton, Note, Injustice Telecast: The Illegal Use of Closed-Circuit Television Arraignments and Bail Bond
Hearings in Federal Court, 79 Iowa L. Rev. 175, 183-84 (1993) (discussing the benefits of video); Carissa Caramanis,
Riding the New Wave of Justice: Videoconferencing Makes Arraignment Hi-Tech, at http:// database.corrections.com/
news/results2.asp?ID=691 (Dec. 30, 1998) (on file with author) (reporting on the enthusiasm for videoconferencing
among those attending the Congress of Correction).


19 See Bureau of Justice Statistics, U.S. Dep't of Justice, Felony Defendants in Large Urban Counties 1998, at 16 (2001)
(reporting that thirty-six percent of the 54,458 felony defendants arrested in subject counties in 1998 were detained until
their cases were disposed of; most are held on bail, but some are denied bail altogether). Of those defendants released
before case disposition, twenty percent were held more than a week prior to release, and six percent were held more than
a month. Id. at 19. A number of these defendants were thus incarcerated at a stage of the case in which videoconferencing
might be used. See discussion infra Part V (discussing the use of videoconferencing at various stages of the criminal
process).


20 In part, the use of videoconferencing responds to problems generated by the decision to build detention facilities
remote from the court. See, e.g., In re Magistrates' Use of Videoconferences, 471 S.E.2d 458, 458-59 (S.C. 1994).
Videoconferencing has also become a useful mechanism when the case load in one area is so onerous that judges from


another district are called on to handle cases. See, e.g., United States v. Torres-Palma, 290 F.3d 1244, 1245-48 (10th
Cir. 2002) (holding that an error was committed when a judge who had come to New Mexico to try a case due to the
excessive case load in that district sentenced a defendant by videoconferencing).


21
See, e.g., Commonwealth v. Ingram, 46 S.W.3d 569, 570-71 (Ky. 2001) (noting that the court considers proceedings


public when members of the public in the courtroom can view the defendant on a video monitor); State ex rel. Turner v.
Kinder, 740 S.W.2d 654, 657 (Mo. 1987) (en banc) (Blackmar, J., dissenting) (arguing that the use of videoconferencing


allowed a public hearing and thereby offered an advantage over proceedings in prison), superceded by statute, Guinan
v. State, 769 S.W.2d 427 (Mo. 1989).


22 See Patricia Salkin, News from the States, Admin. & Reg. L. News, Spring 1996, at 10, 10 (regarding video hearings


in Maryland); see also Navarro, 169 F.3d at 242 (Politz, J., dissenting) (discussing sentencing where the judge and
court personnel would have had to travel 630 miles round trip); Twedt, supra note 8, at 7 (stating that an administrative
officer avoided travel time by use of videoconferencing). But see Proposed Rule Amendments of Significant Interest, in
Judicial Conference Committee on Rules of Practice and Procedures, Report of the Judicial Conference Committee on
Rules of Practice and Procedure Agenda F-18 app. F (Sept. 2001), available at http://www.uscourts.gov/rules/jc0901/
Controversial.pdf [hereinafter Proposed Rule Amendments] (proposing to provide judges the discretion to conduct a
first appearance via videoteleconferencing); Silbert, Newman & Kalser, supra note 8, at 658 (discussing defendants
arraigned by videocon-ferencing even though the jail is across the street from the courthouse).


23 See Proposed Rule Amendments, supra note 22 (discussing arguments in favor of and objections to videoteleconferenced
proceedings); Frederic I. Lederer, Technology Comes to the Courtroom, and ..., 43 Emory L.J. 1095, 1101 (1994);
Lofstrom, supra note 8, at 9 (noting that one goal of video systems was “to decrease personnel time and transportation
costs incurred by various criminal justice agencies when transporting in-custody defendants”); James E. Casto, Court
Room of the Future, W. Va. Law., Aug. 1998, at 14, 14-15 (discussing the use of technology in the courtroom);
Caramanis, supra note 18 (reporting on reaction by corrections officers).


24 See LaRose v. Superintendent, 702 A.2d 326, 329 (N.H. 1997) (citing cost savings and improved security); A. James
Kachmar, Review of Selected 1995 California Legislation, Criminal Procedure; Arraignments--Use of Audiovideo
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Communications, 27 Pac. L.J. 606, 607 (1996) (noting that systems are designed to reduce costs and security risks);
Lederer, supra note 23, at 1101 (citing savings in transportation and security costs); Patricia Raburn-Remfry, Due
Process Concerns in Video Production of Defendants, 23 Stetson L. Rev. 805, 811-12 (1994); Robert G. Goetsch,
Videoconferencing in Criminal Proceedings: A New Wrinkle in an Old System, Wis. Law., July 1997, at 17, 17 (referring
to technology as offering “a cost-effective” improvement); Lofstrom, supra note 8, at 8 (discussing video hearings in
Hawaii); Salkin, supra note 22, at 10 (discussing video hearings in Maryland); Torry, supra note 11, at F7; Caramanis,
supra note 18 (reporting on proponent's emphasis on security benefit). But see Thaxton, supra note 18, at 185 (questioning
the security rationale).


25 See Lofstrom, supra note 8, at 9 (noting that video use cut processing time in half); Silbert, Newman & Kalser, supra
note 8, at 660-61 (reporting that use of videoconferencing was precipitated by increased case loads); see also Hanson,
Olson, Shuart & Thornton, supra note 8, at 657 (reporting on an experiment in the use of telephone conferencing in
criminal cases as a “response to the call for judicial efficiency”). But see Thaxton, supra note 18, at 183 (suggesting that
videoconferencing requires a large number of court and jail personnel).


26 See LaRose, 702 A.2d at 329 (citing cost savings); Kachmar, supra note 24, at 607 (demonstrating reduced costs);
Raburn-Remfry, supra note 24, at 811-12 (citing savings in court costs); Roth, supra note 8, at 190-91 (noting amount
federal government saved by arraigning Unabomber defendant in California rather than New Jersey, although there is
some dispute about extent to which videoconferencing actually produces savings); Casto, supra note 23, at 14 (citing
cost savings); Goetsch, supra note 24, at 17; Twedt, supra note 8, at 8-9 (citing savings in the use of videoconferencing


for parole matters); see, e.g., Genusa v. City of Peoria, 475 F. Supp. 1199, 1208 (C.D. Ill. 1979), aff'd in part, rev'd


in part, 619 F.2d 1203 (7th Cir. 1980) (questioning the financial savings); Proposed Rule Amendments, supra


note 22 (raising questions about cost-shifting); Thaxton, supra note 18, at 184 (citing Stanley v. Illinois, 405 U.S.
645, 656 (1972)).


27 See Silbert, Newman & Kalser, supra note 8, at 659 (reporting that the Miami-Dade video arraignment system was
considered “a great success” due to expeditious handling of cases, personnel savings, and maximization of security).


28 See Kachmar, supra note 24, at 607; Lofstrom, supra note 8, at 9; see also Hanson, Olson, Shuart & Thornton, supra
note 8, at 615 (noting that defendants who are released on bond and do not live near the court may actually prefer
video appearances for some matters); Silbert, Newman & Kalser, supra note 8, at 661 (noting another possible benefit
of video: more members of the public can observe courtroom proceedings because defendants are not taking up room in
the courtroom). Hanson also reports that judges saw telephone conferences as generating savings in money and time for
defendants. Hanson, Olson, Shuart & Thornton, supra note 8, at 619. The majority of systems, however, are designed
for incarcerated defendants.


29 See Raburn-Remfry, supra note 24, at 806-07 (describing procedures and conditions in Los Angeles). But see Silbert,
Newman & Kalser, supra note 8, at 660-61 (describing the process used in Miami-Dade prior to videoconferencing).


30 See Silbert, Newman & Kalser, supra note 8, at 661.


31 But see United States v. D'Amelio, No. 98-562-01, 98-562-02, 1998 WL 800345, at *1 n.4 (E.D. Pa. Nov. 16, 1998)
(noting a distinguishable situation where a defendant who was ill asked to participate by video from a remote location).


32 See infra Part VI.A.


33 See discussion infra Part V.


34 See Letter from Daniel T. Goyette, Chief Defender & Executive Director, Louisville-Jefferson County Public Defender
Corp., to the Editor of Indigent Defense (Dec. 11, 1998), available at http://www.nlada.org/d-editor.htm (on file with
author) (describing a successful effort to resist video arraignments in two counties in Kentucky).


35 Many defense attorneys carry a crushing case load. See sources cited supra note 15.


36 See Hanson, Olson, Shuart & Thornton, supra note 8, at 620 (reporting that defense attorneys were satisfied with
telephone conferences provided they were comfortable with the judge's understanding of the issues). They also note,
however, that public defenders saw fewer benefits in the use of the telephone and were concerned about the impact on
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the attorney-client relationship and on the defendants' constitutional rights. Id. at 622; see also Lederer, supra note 23,
at 1105-06 (“What is not entirely clear are the human consequences of remote arraignment.”).


37 Surette & Terry, supra note 18, at 247-48. In the juvenile court where I first observed the use of videoconferencing,
the attorneys in the public defenders office expressed a reticence to challenge the system. They stated that they did not
believe they could discourage the use of videoconferencing and that the only likely result if they complained was to
make their jobs more difficult.


38 See, e.g., Karl B. Grube, Electronic Plea Taking at Florida's Weekend First Appearance Hearings: Weekend Justice or
Weakened Justice?, 21 Stetson L. Rev. 329, 329 (1992) (focusing on first appearance hearings); Raburn-Remfry, supra
note 24, at 805 (focusing primarily on first appearances that included arraignment and bail determinations and, in some
instances, probable cause determinations); Thaxton, supra note 18, at 186-92 (discussing the denial of a defendant's
Fifth and Sixth Amendment rights).


39 United States v. Shepherd, 284 F.3d 965, 967 (8th Cir. 2002) (“The right to be present at all phases of a criminal trial
is not absolute. The Supreme Court has noted that trial judges ‘confronted with disruptive, contumacious, stubbornly
defiant defendants must be given sufficient discretion to meet the circumstances of each case.”’ (citation omitted)). The
trial can also proceed in the defendant's absence if the defendant absents herself.


40
See, e.g., People v. Lindsey, 772 N.E.2d 1268, 1275-85 (Ill. 2002); Commonwealth v. Ingram, 46 S.W.3d 569,


571-72 (Ky. 2001); LaRose v. Superintendent, 702 A.2d 326, 329-30 (N.H. 1997); State v. Phillips, 656 N.E.2d 643,
663-65 (Ohio 1995); Commonwealth v. Terebieniec, 408 A.2d 1120, 1123-24 (Pa. Super. Ct. 1979).


41
See discussion infra Part V.D. But see People v. Stroud, 804 N.E.2d 510, 519 (Ill. 2004) (holding that, absent waiver,


guilty pleas by closed circuit television are unconstitutional); People v. Guttendorf, 723 N.E.2d 838, 841 (Ill. App.
Ct. 2000) (holding that televised guilty pleas are unconstitutional).


42
See, e.g., United States v. Navarro, 169 F.3d 228, 239 (5th Cir. 1999) (holding that the trial court violated the rule


when it sentenced the defendant by videoconferencing); Valenzuela-Gonzalez v. United States District Court, 915
F.2d 1276, 1281 (9th Cir. 1990) (holding that the federal rule did not permit videoconference arraignments and that


videoconference arraignments violated a state rule requiring personal presence); United States v. Reynolds, 44 M.J.
726, 727-30 (A. Ct. Crim. App. 1996) (holding that a military judge violated a rule of procedure by conducting the initial
court-martial session by speaker phone); see also Lederer, supra note 23, at 1104-05 (reporting that video proceedings
have been permitted except when the governing rules have been interpreted to preclude them); Raburn-Remfry, supra
note 24, at 834 (documenting early cases rejecting videoconferencing procedures as not authorized by governing rules).


43 See Fed. R. Crim. P. 5(f). As amended, the rule provides: “Video teleconferencing may be used to conduct an appearance
under this rule if the defendant consents.” Id.


44 See Videoconferencing Links Federal Courts and Public, Third Branch (Admin. Office of the U.S. Courts, Washington,
D.C., June 1998), at 6 (noting the use of videoconferencing in federal courts, including the Second, Tenth, and D.C.
Circuits). The district courts that are utilizing videoconferencing include: Arizona, Eastern District Arkansas, Colorado,
Middle District Florida, Central District Illinois, Southern District Illinois, Northern District Indiana, Southern District
Indiana, Southern District Iowa, Eastern District Louisiana, Middle District Louisiana, Northern District Mississippi,
Western District Missouri, Montana, Nevada, New Jersey, Northern District New York, Eastern District Texas, Northern
District Texas, Southern District Texas, Western District Texas, and Western District Virginia. John M. Greacen, Court
Rules and Technology, Address at the National Center for State Courts Fifth National Court Technology Conference
(Sept. 9-12, 1997) (noting that sixteen state court systems are employing videoconferencing for video arraignments:
Arkansas, Arizona, California, Delaware, Florida, Hawaii, Indiana, Kansas, Kentucky, Louisiana, Michigan, South
Carolina, Tennessee, Utah, Washington, and Wisconsin).


45 See, e.g., Raburn-Remfry, supra note 24, at 806-07, 835-37 (discussing problems when defendants are produced for
court).



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002213272&pubNum=506&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_506_967&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_967

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3751a83cd39011d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=4e403ec5d28c491fad0612f3d0844ac3&contextData=(sc.UserEnteredCitation) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002382385&pubNum=578&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_578_1275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_1275

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I860df9ede7b511d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=4e403ec5d28c491fad0612f3d0844ac3&contextData=(sc.UserEnteredCitation) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001243462&pubNum=4644&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_4644_571&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4644_571

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001243462&pubNum=4644&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_4644_571&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4644_571

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997217031&pubNum=162&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_162_329&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_329

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie28146a1d3d811d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=4e403ec5d28c491fad0612f3d0844ac3&contextData=(sc.UserEnteredCitation) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995209168&pubNum=578&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_578_663&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_663

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995209168&pubNum=578&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_578_663&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_663

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979136719&pubNum=162&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_162_1123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_1123

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I80ce94a7d44e11d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=4e403ec5d28c491fad0612f3d0844ac3&contextData=(sc.UserEnteredCitation) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004087886&pubNum=578&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_578_519&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_519

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I44ea320ed39f11d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=4e403ec5d28c491fad0612f3d0844ac3&contextData=(sc.UserEnteredCitation) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000032762&pubNum=578&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_578_841&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_841

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000032762&pubNum=578&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_578_841&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_841

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I0a09f843948f11d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=4e403ec5d28c491fad0612f3d0844ac3&contextData=(sc.UserEnteredCitation) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999072750&pubNum=506&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_506_239&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_239

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7b19d3c6972311d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=4e403ec5d28c491fad0612f3d0844ac3&contextData=(sc.UserEnteredCitation) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990138625&pubNum=350&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_350_1281&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1281

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990138625&pubNum=350&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_350_1281&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1281

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I112440dbb13211d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=4e403ec5d28c491fad0612f3d0844ac3&contextData=(sc.UserEnteredCitation) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996200487&pubNum=509&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_509_727&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_509_727

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996200487&pubNum=509&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_509_727&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_509_727

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCRPR5&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)





CRIMINAL JUSTICE AND VIDEOCONFERENCING..., 78 Tul. L. Rev. 1089


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 31


46 See Thaxton, supra note 18, at 196-98.


47 See Bermant & Jacoubovitch, supra note 7, at 1001-02 (identifying two pertinent ways in which videotape differs from
live evidence). First, there are technical differences in form of presentation, so evidence may appear different than it
would in court and may have a different impact. See id. Second, there are “properties inherent in the video medium,” such
as the loss of scope and resolution of visual and auditory information, that distinguish it from live presentations. See id.


48 See John Storck & Lee Sproull, Through a Glass Darkly: What Do People Learn in Videoconferences?, 22 Hum. Comm.
Res. 197, 199 (1995).


49
See, e.g., Commonwealth v. Ingram, 46 S.W.3d 569, 570-71 (Ky. 2001) (reciting defendants' claims that the printer
for delivering documents did not always work and that it was often difficult to communicate through the system used
for video arraignments); David A. Davis, Talking Heads--Virtual Reality and the Presence of Defendants in Court, Fla.
B.J., Feb. 2001, at 26, 27-28 (describing conditions in video detention hearings where clients often appeared on the
screen merely as silhouettes, and the attorney and client had to shout to hear each other); Juliana B. Humphrey, The
Folly of Video Courts, NLADA, on-line publication (on file with author) (describing equipment problems in San Diego
videoconference proceedings); see also Rusu v. INS, 296 F.3d 316, 319 (4th Cir. 2002) (describing a videoconference
asylum hearing in which equipment experienced technological problems); Michael A. Stodghill, Recent Decisions,
Permitting the Use of Videoconferencing in Civil Commitment Hearings, 55 Md. L. Rev. 1001, 1003 (1996) (describing
problems with equipment in a civil commitment hearing).


50
46 S.W.3d at 570-71.


51 See sources cited supra note 14.


52 See also Raburn-Remfry, supra note 24, at 831-32 (discussing the importance of accurate and complete record-keeping
in video proceedings).


53 See, e.g., Brid O'Conaill, Steve Whittaker & Sylvia Wilbur, Conversations Over Video Conferences: An Evaluation of
the Spoken Aspects of Video-Mediated Communication, 8 Hum.-Computer Interaction 389, 397-99 (1993) (illustrating
some of the variables that must be addressed when selecting a system); id. at 418 (discussing camera control); see also
Lothar Mühlbach, Martin Böcker & Angela Prussog, Telepresence in Videocommunications: A Study on Stereoscopy
and Individual Eye Contact, 37 Hum. Factors 290, 296-97 (1995) (discussing the challenges of videoconferencing
technology); Abigail J. Sellen, Remote Conversations: The Effects of Mediating Talk with Technology, 10 Hum.-
Computer Interaction 401, 408 (1995) (discussing variables in different systems).


54 See Ronald E. Rice, Media Appropriateness: Using Social Presence Theory to Compare Traditional and New
Organizational Media, 19 Hum. Comm. Res. 451, 453 (1993) (“The essential underlying principle in both theoretic
traditions is that a good match between the characteristics of a medium (such as high in social presence or media richness)
and one's communication activities ... will lead to ‘better’ (more effective, satisfying, etc.) performance ....”). Studies
have shown that a visual channel is not key to group efforts directed to accomplishing “intellectual, decision-making,
and creative tasks.” See Lee Sproull & Sara Kiesler, Connections: New Ways of Working in the Networked Organization
65-69 (1991) (comparing decision making in an electronic group with decision making in a conventional setting);
Gwyneth Doherty-Sneddon et al., Face-to-Face and Video-Mediated Communication: A Comparison of Dialogue
Structure and Task Performance, 3 J. Experimental Psychol.: Applied 105, 117 (1997) (stating that videoconferencing
does not improve communication to perform a mutual task over audio only); Gene D. Fowler & Marilyn E. Wackerbarth,
Audio Teleconferencing Versus Face-to-Face Conferencing: A Synthesis of the Literature, 44 W. J. Speech Comm.
236, 238-39 (1980) (“There is a popularly held belief that communication via telephone is inferior to face-to-face
communication. Research findings do not support this simplistic notion; in many respects audio communication is equal,
if not superior, to face-to-face communication.” (footnote omitted)); Gary P. Radford, Barry F. Morganstern, Charles W.
McMickle & Jennifer K. Lehr, The Impact of Four Conferencing Formats on the Efficiency and Quality of Small Group
Decision Making in a Laboratory Experiment Setting, 11 Telematics & Informatics 97, 104 (1994) (reporting on a study
of small group task-focused decision making that “[t]he face-to-face, audio, and video conditions were not significantly
different from each other”); Sellen, supra note 53, at 404 (discussing visual cues and decision making); see also Carmen
Egido, Videoconferencing as a Technology to Support Group Work: A Review of Its Failure, in Proceedings of the
CSCW 88 Conference on Computer-Supported Cooperative Work 13, 19 (1988) (suggesting that videoconferencing
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does not add much value over teleconferencing); Fowler & Wackerbarth, supra, at 242 (citing a study that determined
that “audio partners were rated as more trustworthy than those in the video or face-to-face conditions”). Nevertheless,
video capabilities are continually improving. Gene Fowler & Marilyn Wackerbarth report that “interviewees were as
willing to talk about their feelings over the telephone as in a face-to-face interview.” Id. at 243. Fowler & Wackerbarth
also cite research showing the utility of the telephone in gathering information from the nearest relative of psychiatric
patient, but report, further, that the study found that, in a mental health survey, “telephone interviews reported fewer
symptoms of poor mental health,” and respondents provided less information on topics of intermediate privacy by
telephone. Id. at 245-46. Fowler & Wackerbarth also cite a study finding that counselors preferred face-to-face contact
although clients saw no difference. Id. at 244; see also A. Michael Noll, Anatomy of a Failure: Picturephone Revisited,
16 Telecomm. Pol'y 307, 310 (1992) (stating that “adding visual to audio may actually inhibit the final value of the
communication”); Sellen, supra note 53, at 440-41 (suggesting that video channels add little to interaction and that the
telephone will generally suffice); Harvey Wichman, Effects of Isolation and Communication on Cooperation in a Two-
Person Game, 16 J. Personality & Soc. Psychol. 114, 118 (1970) (reporting on a game theory experiment to determine
whether cooperative results were more likely when players could see, hear, or see and hear each other). Tasks that rely
on social cues, however, are affected by the presence of a visual channel. See Sellen, supra note 53, at 404.
Research has ... shown that, in comparisons among face-to-face, video plus audio, and audio-only modes of interaction,
access to visual information has no significant effect on the outcome of intellectual, decision-making, and creative tasks.
However, tasks that rely on social cues such as situations of conflict, bargaining, and negotiation do tend to be affected
by the presence or absence of the visual communication channel.
Id. (citing other researchers as concluding that visual information is key to transmitting “social presence”); see Fowler
& Wackerbarth, supra, at 238 (noting that audio communication is fine for cooperative problem solving and bargaining);
Wichman, supra, at 118 (stating that players in the game theory exercise could “attain high, stable levels of cooperation”
only when they could both see and hear each other).


55 See Torry, supra note 11, at F7 (describing a model courtroom; also reporting that one judge said multiple screens are
distracting and drive him crazy).


56 See id.


57 See, e.g., Robert S. Fish, Robert E. Kraut, Robert W. Root & Ronald E. Rice, Evaluating Video as a Technology for
Informal Communication, in Proceedings of the CHI '92 Conference on Human Factors in Computer Systems 37, 37
(1992); Radford, Morganstern, McMickle & Lehr, supra note 54, at 97; Sellen, supra note 53, at 401.


58 The question of how to convey those in court to the defendant is discussed infra Part IV.C.2-3.


59 See Francis J. Taillefer, Ernest H. Short, J. Michael Greenwood & R. Grant Brady, Video Support in the Criminal Courts,
J. Comm., Summer 1974, at 112, 119 (“The operator controlling the video recording and the type of equipment used


has great potential for influencing juror or judicial perceptions ....” (emphasis omitted)); see also State v. Koontz,
41 P.3d 475, 478 (Wash. 2002) (en banc):
A videotape record does not duplicate the perspective or view of the jurors during trial. A video record, consisting of a
series of perspectives moving between different trial participants, may focus on things the jurors did not consider during
trial.... A juror's attention is captured by the camera's focus rather than directed by the juror's focus. In essence, the jury
gets a different view of the trial.


60 See Taillefer, Short, Greenwood & Brady, supra at note 59, at 122 (noting that even in the early stages of using video
in courtrooms, commentators believed that “[g]uidelines for camera placement and focus, ... and the control of video
equipment” should be employed).


61 See John Short, Ederyn Williams & Bruce Christie, The Social Psychology of Telecommunications 49-50 (1976)
(reporting that useful information can be derived from posture and that, on video, a picture large enough to pick up
posture clues will be too large to pick up some smaller signals, such as eye movements).


62 See Surette & Terry, supra note 18, at 247 (reporting that judges who conducted video arraignments remarked on
problems with the sound system and also wanted to see all defendants who were waiting). On the other hand, “[a]ll seven
public defenders felt that the video arraignment of misdemeanor defendants decreased the judge's ability to control the
courtroom.” Id. This disparity suggests that those in the courtroom may be oblivious to actual conditions at the remote
location.
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63 See Short, Williams & Christie, supra note 61, at 50 (noting that the face is the body part most likely to be consciously
controlled, so that when one is trying to detect deception body cues are particularly important); Doret, supra note 8,
at 234.


64 See Short, Williams & Christie, supra note 61, at 50 (noting that the face is the most expressive part of human body);
Roth, supra note 8, at 198 (noting that video can exaggerate blemishes, shadows, scars, and hair growth, as well as adding
weight); see also Wei Huang, Judith S. Olson & Gary M. Olson, Camera Angle Affects Dominance in Video-Mediated
Communication, in Proceedings of the CHI 2002 Conference on Human Factors in Computing Systems: Changing the
World, Changing Ourselves 716, 716 (2002) (citing the effects of television monitors on physical appearances).


65 See Doherty-Sneddon et al., supra note 54, at 119.


66 See Thaxton, supra note 18, at 181 (reporting that marshals or prison personnel controlled equipment); Salkin, supra
note 22, at 10 (reporting that in Maryland prison grievance hearings, the judge controls the camera). This control allows
the judge to close in on the defendant in a way not possible in court or certainly in a manner that would not be apparent


in court. It could result in undue emphasis on particular features or expressions. But see State v. Koontz, 41 P.3d
475, 477 n.1 (Wash. 2002) (en banc) (stating that videotape equipment is set up to automatically focus on the person
speaking). Nevertheless, “VCRs may be controlled through the use of a remote control devise located at the bench,


which can also lock a video camera onto a specific position, no matter who is speaking.” Id. at 477 n.1.


67 See Martin S. Remland, The Importance of Nonverbal Communication in the Courtroom, 2 N.J. J. Comm. 124, 124
(1994) (discussing the role of nonverbal cues in court).


68 See Short, Williams & Christie, supra note 61, at 44.


69 See id.


70 See id. at 57 (mentioning that all nonverbal and verbal cues interact with one another). The authors detail the interaction
of nonverbal and verbal cues. Id. at 63-64.


71 See Doherty-Sneddon et al., supra note 54, at 120 (noting that some nonverbal cues may be less effective in
videoconferencing: “[M]any gestures function within the peripheral vision of the recipient and the screen exists as only
part of that peripheral vision.”).


72 See id. “[T]echnologies may ... actually distort the shape of gestures and thereby affect information transfer.” Id. This
may be caused by a “complete loss of certain signals or because of the relative impotency of the signals that are
transmitted.” Id.


73 See id. (“Only gross changes of screen configuration attract attention, and smaller ones go unnoticed.”).


74 See, e.g., Short, Williams & Christie, supra note 61, at 52-53 (noting the importance of gaze); Robert S. Feldman &
Richard B. Chesley, Who Is Lying, Who Is Not: An Attributional Analysis or the Effects of Nonverbal Behavior on
Judgements of Defendant Believability, 2 Behav. Sci. & L. 451, 452 (1984) (noting that a decrease in gaze is perceived
as signaling deception); Maia Garau et al., The Impact of Eye Gaze on Communication Using Humanoid Avatars, 3(1)
SIGCHI '01 309 (2001) (“[Gaze] serves at least five distinct communicative functions: regulating conversation flow,
providing feedback, communicating emotional information, communicating the nature of interpersonal relationships and
avoiding distraction by restricting visual input.”); John E. Hocking, Gerald R. Miller & Norman E. Fontes, Videotape
in the Courtroom: Witness Deception, Trial, Apr. 1978, at 52, 53 (discussing detection of deceptive witnesses). But see
Sellen, supra note 53, at 405 (citing literature questioning the importance of gaze in conversation).


75 Feldman & Chesley, supra note 74, at 452; Carlos Ferrán-Urdaneta & John Storck, Truth or Deception: The Impact of
Videoconferencing for Job Interviews, in Proceedings of the Eighteenth International Conference on the Information
Systems 183, 185 (1997); Garau et al., supra note 74, at 309.


76 See Short, Williams & Christie, supra note 61, at 55 (stating that video communication makes situations worse than no
eye contact because of the distorting effect); Milton Chen, Leveraging the Asymmetric Sensitivity of Eye Contact for
Videoconference, 4(1) CHI 49 (2002); Ferrán-Urdaneta & Storck, supra note 75, at 185-86; Garau et al., supra note 74,
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at 315; Sellen, supra note 53, at 407 (“In videoconferencing, failure to make eye contact tends to be a problem because
of the separation of camera and monitor.”); Abigail J. Sellen, Speech Patterns in Video-Mediated Conversations, in
Proceedings of the CHI '92 Conference on Human Factors in Computer Systems, supra note 57, at 49, 50-51 (discussing
the difficulty of replicating conversational gaze patterns on videoconferencing).


77 See discussion infra Parts IV.A, IV.C (discussing how the remote defendant perceives and is perceived).


78 See Part IV.B infra (discussing location of defense counsel when defendant is present through videoconferencing);
Thaxton, supra note 18, at 181 (discussing the alternatives of having counsel in jail with the defendant or in the
courtroom); Torry, supra note 11, at F7.


79 See Lederer, supra note 23, at 1107 (“[D]efense counsel may have to choose between client service and courtroom
convenience ....”); see also id. at 1101 n.28 (suggesting the use of a language line for quick access to interpreters in
many languages). I will not even begin to discuss the additional complications that will arise if the defendant requires
the assistance of an interpreter.


80 See William M. Binder, Videoconferencing: A Juvenile Defense Attorney's Perspective, Wis. Law., July 1997, at 18.


81 See Fish, Kraut, Root & Rice, supra note 57, at 47 (noting that the inability to share “conversational props” was an
impediment to the use of videoconferencing in a business setting).


82 See Binder, supra note 80, at 18 (stating that in videoconferencing a juvenile proceeding, a court read documents to
the defendant).


83 See David Lemire, Brief Report: An Introduction to Learning Styles for College Teachers, 32 J.C. Reading & Learning
86, 86 (2001); see also In re Magistrates' Use of Videoconferences, 471 S.E.2d 458, 458-59 (S.C. 1994) (directing that
facsimile equipment be available to transmit documents between the court and the remote defendant).


84
See, e.g., Commonwealth v. Ingram, 46 S.W.3d 569, 571 (Ky. 2001) (reporting that defendants arraigned through
videoconferencing sometimes did not receive written notice of their next court date as required by rule because the
printer in the jail malfunctioned or because no court personnel were present at the jail to ensure that the defendant
received the notice if it printed); Davis, supra note 49, at 30 (reporting that counsel was expected to hold documents
up to the video camera to share them with the client); Humphrey, supra note 49 (reporting that the FAX machine “was
usually two days behind” in providing documents for remote cases).


85 See, e.g., Feldman & Chesley, supra note 74, at 459 (discussing the impact of expectations); Bert Pryor & Raymond W.
Buchanan, The Effects of a Defendant's Demeanor on Juror Perceptions of Credibility and Guilt, J. Comm., Summer
1984, at 92, 98 (reporting that the action taken by a jury is not simply on a linear scale, with the most anxious defendant
convicted and the least anxious acquitted, but that there appears to be interaction between a juror's expectation regarding
how anxious the defendant should be and the juror's decision); Randall T. Salekin, James R.P. Ogloff, Cathy McFarland
& Richard Rogers, Influencing Jurors' Perceptions of Guilt: Expression of Emotionality During Testimony, 13 Behav.
Sci. & L. 293, 295-301 (1995) (citing the “expectancy violation” theory and reporting that “nonverbal violations of
normative expectation demand an explanation,” “raise suspicion,” and “prompt perceivers to review prior doubts about
the actor”). But see Remland, supra note 67, at 129-30 (reporting that lawyers can enhance credibility by violating juror
expectations).


86 See Storck & Sproull, supra note 48, at 213 (noting that “cultural association of interactive video with broadcast
television. The video medium carries expectations of on-camera competence and fictional settings”).


87
See Stack v. Boyle, 342 U.S. 1, 8 (1951) (Jackson, J., concurring) (noting that “even those wrongly accused are
punished by a period of imprisonment while awaiting trial and are handicapped in consulting counsel, searching for
evidence and witnesses, and preparing a defense”); Ronald Goldfarb, Ransom: A Critique of the American Bail System
40-43 (1965) (describing the negative impact of pretrial incarceration); see also supra note 16 and accompanying text.


88 See 1 Amsterdam, supra note 13, §61, at 86 (documenting the concern that pretrial incarceration falls disproportionately
on indigent defendants); Lederer, supra note 23, at 1107 (expressing concern that those incarcerated pretrial will
disproportionately be poor and minority defendants). In 1998, over twenty percent of defendants in large urban counties
were unable to post bail of less than $5000, and almost forty percent could not post bail of $5000 to $9999. Bureau
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of Justice Statistics, U.S. Dep't of Justice, Felony Defendants in Large Urban Counties, 1998, at 19 (2001). The BJS
also reports that fifty-seven percent of felony defendants in large urban counties were African-American and twenty-six
percent were Hispanic, reflecting that a far larger percentage of minorities are involved in the criminal justice system
than are represented in the general population. Id. at 43. The Sourcebook of Criminal Justice Statistics Online reveals that
African-American defendants were disproportionately represented in arrests for all crimes, particularly serious crimes,
in 2000. See Bureau of Justice Statistics, Sourcebook of Criminal Justice Statistics Online, at http://www.albany.edu/
sourcebook.


89 See discussion infra Part III.B (discussing technology and perception).


90 See, e.g., Doret, supra note 8, at 241-47; Gail S. Goodman et al., Face-to-Face Confrontation: Effects of Closed-Circuit
Technology on Children's Eyewitness Testimony and Jurors' Decisions, 22 L. & Hum. Behav. 165 (1998); David F. Ross
et al., The Impact of Protective Shields and Videotape Testimony on Conviction Rates in a Simulated Trial of Child
Sexual Abuse, 18 Law & Hum. Behav. 553 (1994).


91 See Graham Davies, The Impact of Television on the Presentation and Reception of Children's Testimony, 22 Int'l J.L.
& Psychiatry 241, 244 (1999) (citing literature that untrained adults detect deception at about the rate of chance); Bella
M. DePaulo, Julie I. Stone & G. Daniel Lassiter, Deceiving and Detecting Deceit, in The Self & Social Life 323, 336-43
(Barry R. Schlenker ed., 1985) (reporting studies suggesting that people are imperfect at lie detection); see also Paul
Ekman, Telling Lies: Clues to Deceit in the Marketplace, Politics, and Marriage 240 (1992) (discussing the difficulty of
distinguishing truth-telling from falsity); 6 W. Peter Robinson, Deceit, Delusion, and Detection 113 (1996) (discussing
the difficulty of detecting lies and also the difficulty of researching the issue); Charles F. Bond, Jr. et al., Fishy-Looking
Liars: Deception Judgment from Expectancy Violation, 63 J. Personality & Soc. Psychol. 969, 971 (1992); Feldman
& Chesley, supra note 74, at 452; Pryor & Buchanan, supra note 85, at 93 (noting criticism of nonverbal behavior as
the basis for judging credibility); Salekin, Ogloff, McFarland & Rogers, supra note 85, at 294 (noting the inaccuracy
of reading nonverbal cues); Hocking, Miller & Fontes, supra note 74, at 54 (discussing research of the ability to detect
veracity).


92 See, e.g., Goodman et al., supra note 90, at 195 (concluding that jurors are less inclined to believe children who testify by
video); Ross et al., supra note 90, at 558-61 (concluding that the mode of a child witness's testimony did not significantly
impact conviction rates).


93
See, e.g., Stack v. Boyle, 342 U.S 1, 11 (1951) (stating that the fixing of bail is “a serious exercise of judicial
discretion”); 1 Amsterdam, supra note 13, §§98-99, at 172-73 (noting the amount of discretion assumed by police and
prosecutor); Silbert, Newman & Kalser, supra note 8, at 666 (noting that the judge has broad discretion on conditions
of release). When videoconferencing is used, the impression of the defendant may be formed in a single appearance


or may rest on a series of video appearances. See People v. Lindsey, 772 N.E.2d 1268, 1271 (Ill. 2002) (noting that
videoconferencing was used for eight hearings before the defendant's bench trial).


94
See, e.g., Stack, 342 U.S. at 4 (noting that when bail is being determined, it relates to the defendant's trustworthiness
to appear for trial).


95 See Humphrey, supra note 49.


96 See discussion infra Part V (discussing determinations at the stages of a proceeding in which videoconferencing has
been used).


97 See Diane S. Berry & Leslie Zebrowitz McArthur, Some Components and Consequences of a Babyface, 48 J. Personality
& Soc. Psychol. 312, 320 (1985) (discussing the impact of a babyface on assessment); Remland, supra note 67, at 130-31
(reporting that “attractive defendants are seen as less guilty” than unattractive defendants for certain types of crimes
and more guilty for others).


98 Diane S. Berry & Leslie Zebrowitz McArthur, Perceiving Character in Faces: The Impact of Age-Related Craniofacial
Changes on Social Perception, 100 Psychol. Bull. 3, 13-17 (1986) (discussing the impact of appearance on perception);
Remland, supra note 67, at 132-35 (reporting the impact of a defendant's facial expression and features on the assessment
of guilt).
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99 Remland, supra note 67, at 134 (discussing the impact of nonverbal conduct on perception).


100 Raburn-Remfry, supra note 24, at 830.


101 See id. (suggesting that this problem be solved by placing court personnel at the jail). Of course, court personnel also
have an incentive to encourage a defendant to plead at an early stage, thereby removing a case from the court's case load.


102 See id.


103 See, e.g., Grube, supra note 38, at 366 (noting that live court appearances allow a judge to observe a defendant's
interactions with others).


104 See D.R. Rutter, G.M. Stephenson & M.E. Dewey, Visual Communication and the Content and Style of Conversation,
20 Brit. J. Soc. Psychol. 41, 48-52 (1981) (reporting that the fewer social cues transmitted, the more depersonalized the
interaction); Storck & Sproull, supra note 48, at 201 (referring primarily to living and working situations, and noting
that “[d]ecades of research have demonstrated that propinquity and the increased interaction that derives from it lead
to increased liking and positive regard”); see also Davies, supra note 91, at 247 (reporting concerns about emotional
distancing when jurors view someone only through video); Doherty-Sneddon et al., supra note 54, at 120 (stating that
some nonverbal cues may be less effective in videoconferencing); Christian Heath & Paul Luff, Disembodied Conduct:
Communication Through Video in a Multi-Media Office Environment, in Proceedings of the CHI '91 Conference
on Human Factors in Computing Systems 99, 101 (Scott P. Robertson et al. ed., 1991) (suggesting that exposure to
television makes people “insensitive to screen based images, learning to suspend ‘communicative’ commitment”); M.
Mühlfelder, U. Klein, S. Simon & H. Luczak, Teams Without Trust? Investigations in the Influence of Video-Mediated
Communication on the Origin of Trust Among Cooperating Persons, 18 Behav. & Info. Tech. 349, 356 (1999) (evaluating
the impact of medium on trust and stating that “[t]he experiment has shown clear evidence that video-conferencing has
an effect on the ability of the subjects to gain a clear and detailed picture of the person at the other end of the ISDN-line”);
Raburn-Remfry, supra note 24, at 836 (discussing the humanization of the defendant); Sellen, supra note 53, at 440
(“Mediated conversations, using any of three different video systems or using only an audio connection, exhibited all
the symptoms of depersonalization, psychological distance, and formality ....”); Silbert, Newman & Kalser, supra note
8, at 672 (reporting that prosecutors and defense attorneys were concerned about the depersonalization resulting from
videoconferencing); Ederyn Williams, Social and Psychological Factors, 28 J. Comm. 125, 126-27 (1978) (noting that
“[f]ace-to-face interaction encourages the intrusion of interpersonal feelings, which is of benefit to the person arguing
for his/her personal belief[],” and that “[u]sers often have a feeling of remoteness and unreality about the other people
in teleconference meetings”).


105 See Fowler & Wackerbarth, supra note 54, at 245 (looking at studies of person perception and noting that “[o]verall,
the face-to-face mode led to more positive evaluations of the conversation and partner than either video or telephone”);
see also Storck & Sproull, supra note 48, at 209-10 (noting that in face-to-face settings, subjects formed more positive
impressions of colleagues than in video interactions: “Although everyone saw the same presentation, people evaluated
peers with high PRCA (indicating high communication anxiety) lower when they observed them via video than when
they observed them face-to-face.”).


106
Stanley Milgram, Some Conditions of Obedience and Disobedience to Authority, 18 Hum. Rel. 57, 63-65 (1965)
(representing the Milgram's classic study on the willingness to inflict painful shocks demonstrated that subjects were
less inhibited when more removed from their “victims”).


107 See, e.g., Lederer, supra note 23, at 1106.


108 See Storck & Sproull, supra note 48, at 201 (referring primarily to living and working situations, “[d]ecades of research
have demonstrated that propinquity and the increased interaction that derives from it lead to increased liking and positive
regard”).


109 See id. at 209.


110 See Davies, supra note 91, at 248.
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111 See id. (reporting that at nonsignificant levels, live testimony was viewed as more accurate, consistent, and confident and
that live testimony was characterized “more positively on a variety of dimensions, including intelligence, attractiveness,
confidence, and ability to distinguish fact from fantasy”).


112 Goodman et al., supra note 90, at 199.


113 See, e.g., LaRose v. Superintendent, 702 A.2d 326, 328 (N.H. 1997) (reporting that a clinical psychologist opined that
the use of video would bias the judge against the defendant).


114 See, e.g., Storck & Sproull, supra note 48, at 200.


115 See, e.g., id. at 201 (noting that the image is generally limited to head and torso).


116 See id.; O'Conaill, Whittaker & Wilbur, supra note 53, at 418.


117 See Storck & Sproull, supra note 48, at 212 (“Physical features of remote others, especially facial features and demeanor,
may be more salient [on video] because they capture relatively more of the field of view.”); see also Cormac T. Connor,
Note, Human Rights Violations in the Information Age, 16 Geo. Immigr. L.J. 207, 216 (2001) (reporting that in video
immigration hearings shots varied from too close to too wide, and sometimes presented the client negatively).


118 See generally Short, Williams & Christie, supra note 61, at 116 (predicting that the effect of media may depend on
whether nonverbal cues to dislike predominate, in which case the use of media that transmit fewer cues will benefit
the subject, but also noting that this situation is less common than that in which favorable cues predominate); Edmund
P. Kaminski & Gerald R. Miller, How Jurors Respond to Videotaped Witnesses, 34 J. Comm. 88, 91 (1984) (noting
that viewers perceive actors differently depending on the shot and the effect of the shot, depending on who is being
viewed; one may be more “physically attractive” in close-up, another less physically attractive but more “task attractive,”
“dependable and competent”).


119 Perritt, supra note 8, at 1074; Pryor & Buchanan, supra note 85, at 93 (discussing eight nonverbal behaviors associated
with the perception of lying/deception (backward lean, lack of eye contact, trunk swivel, excessive leg movement,
rocking, and speech errors); videoconferencing will accentuate some and mask others).


120 Pryor & Buchanan, supra note 85, at 93-98 (discussing the bases on which jurors judge credibility and noting that fine
variations in behavior may affect the result).


121 Salekin, Ogloff, McFarland & Rogers, supra note 85, at 295-301 (reporting that jurors' perception of the defendant's guilt
vary depending on the defendant's degree of emotionality, with female defendants displaying flat affect faring worst).


122 See Short, Williams & Christie, supra note 61, at 68-72 (stating that impact varies depending on the conditions of testing,
such as the size of the image on screen); see also Silbert, Newman & Kalser, supra note 8, at 668 (reporting that a judge
observed a defendant on a forty-five inch television screen); Thaxton, supra note 18, at 181 (reporting that judges viewed
defendants on screens as small as nine inches).


123 See, e.g., Kaminski & Miller, supra note 118, at 89-90 (discussing camera techniques and summarizing literature).
[T]he long shot personalizes the individual being filmed. In contrast to the very long shot, movement in the long shot
becomes more recognizable and facial expressions and gestures become more dominant. Thus, relative emphasis is
placed on the actor rather than the setting. The medium shot directs attention to one or two individuals and provides
additional cues, with facial expressions and gestures becoming more prominent than in the long shot. Finally, the close-
up shot concentrates the viewer's interest, directing attention to detail that otherwise might be overlooked. The close-
up shot is usually used in film for dramatic emphasis of detail.
Id.
A panoramic shot does not capture “nuances of the demeanor” . Id. at 91. Viewers perceive some actors differently
depending on the shot, and the effect of the shot varies depending on who is being viewed (e.g., one may be more
“physically attractive” in close-up, another less physically attractive but more “task attractive” (i.e., “dependable
and competent”). Id. at 95. Basic characteristics were communicated despite the camera shot, but were somewhat
exaggerated in the close-up. Id. at 98. The authors describe significant differences based on type of shot (for example, a
weak witness is perceived as less confident in longer shots, perhaps because close-up masks nonverbal cues emanating
from the body). Id. at 99. In general, data reflected few significant effects; authors hypothesize that the effects might



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997217031&pubNum=162&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=RP&fi=co_pp_sp_162_328&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_328

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0287632019&pubNum=1662&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=LR&fi=co_pp_sp_1662_216&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1662_216





CRIMINAL JUSTICE AND VIDEOCONFERENCING..., 78 Tul. L. Rev. 1089


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 38


have been greater if shots had changed rather than remained static. Id. at 99-100. See, e.g., Huang, Olson & Olson, supra
note 64, at 716 (noting that distance increases the formality of conversation). Wei Huang, Judith Olson, and Gary Olson
further note that technology can distort distances, with the impact related to the “relative size of the face on the screen”;
“In essence, the viewer assumes the psychological position of the camera, with zoomed in views being interpreted as
physically closer.” Id. In addition the authors report that the camera angle will change the perception of the person's size
and degree of dominance or submissiveness. Id.


124 See Kaminski & Miller, supra note 118, at 89-95 (noting that the close-up shot concentrates the viewer's interest,
directs attention to detail that otherwise might be overlooked, and may exaggerate some characteristics, favorable or
unfavorable; furthermore, the “close-up shot is usually used in film for dramatic emphasis of detail”); Davies, supra
note 91, at 245 (noting the impact of close-ups); Huang, Olson & Olson, supra note 64, at 716 (“In essence, the viewer
assumes the psychological position of the camera, with zoomed in views being interpreted as physically closer.”); see


also Commonwealth v. Ingram, 46 S.W.3d 569, 571 (Ky. 2001) (reporting the defendant's complaint that the trial
court conducting video arraignment could not see the defendant's full body and therefore could not assess demeanor).


125 See Davies, supra note 91, at 245.


126
Cf. State v. Koontz, 41 P.3d 475, 477 (Wash. 2002) (en banc) (discussing the impact of shot variety on the prejudicial
impact of videotape of trial witnesses' testimony).


127 Storck & Sproull, supra note 48, at 215 (suggesting varying image on screen). However, this is risky because it may
signal something about the defendant or other person on screen.


128 Dan G. Drew & Roy Cadwell, Some Effects of Video Editing on Perceptions of Television News, 62 Journalism Q. 828,
828 (1985) (“These studies indicate that manipulation of subtle production variables can affect audience perceptions
of the message.”). In the authors' study, which focused on techniques for masking jumpcuts, they demonstrated that
“[w]hen the camera moved in for a close-up, the video was evaluated more favorably on several credibility measures--
real, true, believable, accurate, reliable, and faithful.” Id. at 830.


129 See Doret, supra note 8, at 243 (discussing videotaped trials; some people appear better on television, others worse).


130 See Roth, supra note 8, at 203-04 (noting the different camera angles filmmakers employ to give different effects).
Michael Roth reports that vertical camera angles can give the effect of a witness looking up or looking down at the fact
finder. Id. Studies have indicated that horizontal camera angles resembling those common in the talk show or soap opera
genre can enhance witness credibility. Id.


131 See Chen, supra note 76, at 49.


132 See Short, Williams & Christie, supra note 61, at 55; Chen, supra note 76, at 49; Ferrán-Urdaneta & Storck, supra note
75, at 186 (noting that eye contact is perceived as lower in videoconference interviews); Mühlbach, Böcker & Prussog,
supra note 53, at 297 (reporting that, with standard configuration, a person on video appears to be looking down).


133 Ferrán-Urdaneta & Storck, supra note 75, at 185 (noting the importance of eye-contact in the perception of truthfulness);
Connor, supra note 117, at 217 (discussing the lack of eye contact in video hearings).


134 Garau et al., supra note 74, at 309 (referencing article concluding that a constant gaze can be interpreted negatively).


135 See Heath & Luff, supra note 104, at 101.


136 See Mühlbach, Böcker & Prussog, supra note 53, at 297 (noting that the camera angle affects how a viewer interprets
facial expression and reporting reactions varying from “neutral and ‘weighing”’ to “realistic, sympathetic, and attentive”
to “dreamy, sad, friendly, unconcerned, and reserved”).


137 See O'Conaill, Whittaker & Wilbur, supra note 53, at 397 (reporting that “[a] key aspect of interactivity is listener
feedback” through auditory backchannels and visual evidence).


138 See id. at 398 (“In normal face-to-face interaction, the flow of the speaker is not interrupted by backchannels because
the audio channel is two way.”).
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139 See id. (“Without feedback, speakers are unable to assume the message has been understood and may, therefore, attempt
to clarify or reiterate points ....”).


140
People v. Guttendorf, 723 N.E.2d 838, 840 (Ill. App. Ct. 2000) (“In a televised appearance, crucial aspects of a


defendant's physical presence may be lost or misinterpreted, such as the participants' demeanor, facial expressions
and vocal inflections, the ability for immediate and unmediated contact with counsel, and the solemnity of a court
proceeding.”).


141 Johansen & Bullen, supra note 3, at 167.


142
See, e.g., Commonwealth v. Ingram, 46 S.W.3d 569, 571 (Ky. 2001) (discussing the defendants' complaint that
there were poor conditions in the holding area and that defendants could not always hear or communicate through the
videoconferencing system); Raburn-Remfry, supra note 24, at 808 (describing the practice in Riverside, California, of
using a prison chapel); Surette & Terry, supra note 18, at 246 (describing the practice in Miami-Dade County, Florida,
where defendants appear from a prison chapel); Letter from Daniel T. Goyette, Chief Defender & Executive Director,
Louisville-Jefferson County Public Defender Corp., to the Editor of Indigent Defense, supra note 34 (quoting from an
article describing accused citizens “trudg[ing] before a TV camera, in the stink and filth of the jail basement”). The
Proposed Standard of the ABA Criminal Justice Section provides that, when video is used, the remote location “should
reflect the decorum of the courtroom.” See Humphrey, supra note 49.


143 See, e.g., Doret, supra note 8, at 244, 256-57 (discussing videotaped trials and commenting that the solemnity of the
courtroom may be important to witness' sense of truth telling).
The symbolism and ceremony of the trial process--the complex pattern of gestures comprising its ritualistic aspect--
helps contribute to the sense of ... dignity attached to the judicial process.... The court room, the judicial robe, the practice
of standing upon the judge's entrance and exit, the oath taken by witnesses and, in general, the formalism attached to
trial procedure are all part of the ceremony and drama.... In general, ritual and formality give the law authority, visibility
and symbolic power.
Id. at 256 (footnotes omitted).


144
Guttendorf, 723 N.E.2d at 840 (stating that “[t]he atmosphere of the courtroom can play a critical, albeit intangible,


role in the proceedings”); Thaxton, supra note 18, at 201.


145 Raburn-Remfry, supra note 24, at 833.


146 See discussion infra Part IV.C.1.


147 See, e.g., Davis, supra note 49, at 30 (“[T]he setting that the courtroom provides is itself an important element in the
constitutional conception of trial, contributing a dignity essential to the ‘integrity of the trial’ process.”).


148 Bond et al., supra note 91, at 969-70 (suggesting that violation of a norm is a key factor in creating the perception of
deception); Feldman & Chesley, supra note 74, at 452 (discussing behaviors that are seen as signs of deception); Robert
Feldman & Richard Chesley also raise questions about the relationship between the appearance of deception and the
actual result in the experimental trial. Feldman & Chesley, supra note 74, at 459.


149 See Feldman & Chesley, supra note 74, at 453.


150 See id. at 452.


151 See Bella M. DePaulo, Nonverbal Behavior and Self-Presentation, 111 Psychol. Bull. 203, 205 (1992) (discussing
irrepressible nonverbal conduct).


152 See id. (stating that “[n]onverbal behavior is less accessible to actors than to observers”).


153 See Heath & Luff, supra note 104, at 100 (“They presuppose the effectiveness of their visual conduct and, at least
initially, attempt to use the system to support various forms of informal or casual interaction.”).
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154 See id. at 100-02; Sellen, supra note 76, at 49 (noting that speakers on videoconferencing “have no sense of how their
voices are perceived by listeners”).


155 Participants in courtroom proceedings sometimes appear to forget that they may be observed at any moment. I have
observed that attorneys assume inappropriate positions, chew their pens, and engage in other such inappropriate conduct,
suggesting that they too forget they are being observed. A defendant who engages in peculiar behavior may be judged
harshly. A videoconferenced defendant, who is not even in the courtroom, may be more likely to forget the possibility of
observation. One study of videotaped witness testimony reported a juror's comment that everyone seemed more relaxed
on videotape. See Hartmus, supra note 6, at 9 (quoting Bermant & Jacoubovitch, supra note 7, at 1007). It may be even
harder for a defendant to keep the likelihood of observation in mind when she is in a conference room or holding room
with only a guard, a monitor, and a camera. If the defendant is more relaxed because she is not in the courtroom, the
judge may infer that the defendant is not taking the proceeding seriously enough. Conversely, the defendant may be self-
conscious and act more nervous. See Short, Williams & Christie, supra note 61, at 78 (citing a study showing that the
presence of an audience has a negative effect on performance, particularly on slower individuals). The authors further
reported “that an invisible audience known to be watching through a one-way mirror was even more inhibiting.” Id. The
defendant appearing through videoconferencing faces an invisible audience. But the impact of video on demeanor may
be hard to predict. One court reported that defendants are more polite on video. Torry, supra note 11, at F7.


156 See discussion infra Part IV.B.1 (discussing the separation of attorney and client for videoconference proceedings).


157 The judge may also be swayed by indications of social status or intelligence. See, e.g., Short, Williams & Christie, supra
note 61, at 114-15.


158 See Feldman & Chesley, supra note 74, at 459 (discussing the impact of expectations); Pryor & Buchanan, supra note 85,
at 98 (reporting that the action taken by a jury is not simply on a linear scale, with the most anxious defendant convicted
and the least anxious acquitted, but that there appears to be interaction between a juror's expectations regarding how
anxious the defendant should be and the juror's decisions); Salekin, Ogloff, McFarland & Rogers, supra note 85, at
295-301 (citing the “expectancy violation” theory and reporting that “nonverbal violations of normative expectation
demand an explanation,” “raise suspicion,” and “prompt perceivers to review prior doubts about the actor”). Of course,
in-court defendants may also be judged negatively if they disappoint expectations. The concern here, however, is that
videoconferencing may increase the likelihood of that effect.


159 See Hartmus, supra note 6, at 2 (“Expanding the use of video ... is a natural progression.”).


160 See Doherty-Sneddon et al., supra note 54, at 120 (citing studies that suggest “people have become insensitive to
screen-based images, in terms of communicative commitment, because of television”); Heath & Luff, supra note 104,
at 101 (suggesting that exposure to television makes people “insensitive to screen based images, learning to suspend
‘communicative’ commitment”).


161 See Roth, supra note 8, at 204 (alteration in original & footnote omitted):
A full face shot suggests less expertise than a profile shot since in popular broadcasting those who address the camera
directly are typically the reporters ... who transmit the news rather than initiate it. The expert on the other hand is more
often seen either in interview or in discussion, and thus in profile.


162 See Raburn-Remfry, supra note 24, at 828.


163 Some defense attorneys with whom I have spoken have not felt empowered to challenge the use of video in their clients'
proceedings. They feel that the judges, court personnel, and prosecutors are committed to the system and would be
unreceptive to defense complaints.


164
See, e.g., People v. Lindsey, 772 N.E.2d 1268, 1271 (Ill. 2002) (describing the system).


165 Davis, supra note 49, at 30 (suggesting that a client appearing in court by video will not connect well with counsel and
“may believe his lawyer is merely processing his case without any real connection with him”); Lederer, supra note 23,
at 1106-07 (noting problems when defense counsel “choose[s] between client service and courtroom convenience”).
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166
See, e.g., Lindsey, 772 N.E.2d at 1278 (concluding that representation was adequate even though the attorney and
defendant were in separate locations and could not easily have confidential conversations).


167 Courts sometimes fail to provide such a private means of consultation. See, e.g., Seymour v. State, 582 So. 2d 127,
127-28 (Fla. Dist. Ct. App. 1991) (reporting that during a videoconferencing plea hearing, the defendant had to consult
with his attorney without privacy).


168
See, e.g., Lindsey, 772 N.E.2d at 1271-72 (describing the system used for a defendant's eight pretrial hearings, in
which the attorney had to leave the courtroom and call the client on the telephone to avoid having conversations open
to all in the court; many conversations took place without confidentiality).


169 The alternative appears to be to clear the courtroom and the remote room of everyone other than the defense attorney
and the defendant when one or the other desires an opportunity to consult. Binder, supra note 80, at 18. Not only is that
solution cumbersome, but it creates a disincentive to ask for the chance to consult.


170 See id.


171 See Davis, supra note 49, at 29-30 (questioning how an attorney can have a “frank conversation” with a client during
a video detention hearing, particularly when the client has no sense of the courtroom atmosphere); Lederer, supra note
23, at 1106 (suggesting that the difficulty of use may “chill communications”).


172 See DePaulo, supra note 151, at 212-13 (noting that “situations that arouse debilitating levels of motivation or emotion,
as well as those that shake a person's confidence, can sever the link between self-presentational intentions and nonverbal
actions”).


173
See, e.g., United States v. Navarro, 169 F.3d 228, 240 (5th Cir. 1999) (noting that the defense attorney was with the
defendant who was sentenced by video); Golden v. State, 667 So. 2d 933, 933 (Fla. Dist. Ct. App. 1996) (describing a
videoconference sentencing where the attorney was at the jail with the defendant); LaRose v. Superintendent, 702 A.2d
326, 328 (N.H. 1997) (describing such an arraignment); Surette & Terry, supra note 18, at 246 (stating that in Miami,
defendants were in the chapel in jail with assistant public defenders; everyone involved in the matter is in court); Silbert,
Newman & Kalser, supra note 8, at 658 (describing Miami-Dade's use of videoconferencing); Humphrey, supra note 49;


see also Guinan v. State, 769 S.W.2d 427, 431 (Mo. 1989) (en banc) (describing a post-conviction hearing in which
the prisoner, his counsel, and his witnesses were at the prison, connected by closed-circuit television to the courtroom,
where the judge, attorney for the state, and other witnesses were located).


174 See, e.g., Silbert, Newman & Kalser, supra note 8, at 663 (describing a videoconferencing system with the defense
counsel at the jail as preserving the attorney-client privilege by permitting conversation between the defendant and
counsel).


175 See, e.g., LaRose, 702 A.2d at 328 (reporting that defense counsel who has participated in numerous videoconference
bail hearings testified that appearing by video “affected his ability to be an effective advocate for a client ‘[t]o some
extent”’). In addition, the defendant's perception of the process and the attorney's effectiveness will suffer. Raburn-
Remfry, supra note 24, at 828-30. California law permits a defendant to enter a guilty plea from a remote location but


requires that the defense attorney be present with the defendant. Cal. Penal Code §977 (Deering 1999); see also


Kachmar, supra note 24, at 606. But see Navarro, 169 F.3d at 242 n.20 (Politz, J., dissenting) (expressing doubt about
a configuration that would separate the defendant from counsel); Lederer, supra note 23, at 1106 (stating that no problem
exists if defense counsel is in the remote location with the defendant).


176 Juliana Humphrey reports an unusual logistical problem created in San Diego when the courts established multiple
video locations and expected defense attorneys to be available simultaneously in more than one location. Humphrey,
supra note 49.


177 See, e.g., Silbert, Newman & Kalser, supra note 8, at 660 (noting that “[p]aperwork could no longer be handed across
the table”).
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178 See, e.g., id. at 666 (describing a procedure with defense counsel at the jail and the defendant's witnesses in court).


179 See Humphrey, supra note 49 (noting that the attorney had a limited view of the court and access to limited information).


180 See Silbert, Newman & Kalser, supra note 8, at 668 (acknowledging that the absence from the courtroom makes it
difficult for defense counsel to communicate quickly with the prosecutor).


181 See Humphrey, supra note 49 (describing prosecutors “kibitzing with court personnel” while defense attorneys work
in the jail). Humphrey also reports that the Proposed Standard of the ABA Criminal Justice Section provides that the
prosecution also participate by video.


182 See Surette & Terry, supra note 18, at 247 (remarking on the unequal positioning of the public defender and district
attorney in relation to the judge); Thaxton, supra note 18, at 199 (“If the defendant's counsel appears beside her in the
jail, the defendant will sense the impropriety and unevenness in the judicial proceeding--her appointed counsel is an
‘outsider,’ while the prosecutor is an ‘insider.”’).


183 See Davis, supra note 49, at 30 (discussing the problem as it arises in video detention hearings). But see Thaxton, supra
note 18, at 182 (reporting that some courts have mechanisms to allow side bars).


184 See Fowler & Wackerbarth, supra note 54, at 245 (describing that in coalition building exercises, “coalitions tended to
form between people at the same end of the audio and video communication links”); see also Williams, supra note 104,
at 126 (noting that in coalition formation, people in the same room rated their partners “as more intelligent, competent,
sensible, trustworthy, and constructive and less unreasonable, boring, and impersonal than the people at the far end of
the link”).


185 Cf. Surette & Terry, supra note 18, at 248. Surette and Terry note the defendant's perception of the video arraignment
when the attorney is in jail with the defendant:
By having the arraignment in the chapel [of jail], judges can turn us off. The state attorney, however, is five feet from
the judge. It makes our positions very unequal. It puts the judge and prosecutor on the same side and the public defender
and the defendants on the other--the good guys versus the bad guys.
Id. (internal quotations omitted).


186 See Silbert, Newman & Kalser, supra note 8, at 660 (noting that the judge had no person-to-person contact with the
defendant).


187
See, e.g., United States v. Lawrence, 248 F.3d 300, 301-02 (4th Cir. 2001) (describing a proceeding with one attorney
in court and one with the remote defendant).


188 See Bright, supra note 13, at 816 (discussing a public defender in New Orleans, who represented 418 defendants during
first seven months of 1991); Mounts, supra note 15, at 484. But see Raburn-Remfry, supra note 24, at 830 (characterizing
this approach as affordable and as necessary for fundamental fairness).


189 See, e.g., Davis, supra note 49, at 30 (reporting that at the conclusion of video hearings juvenile clients were often
unclear as to whether the court had ordered detention or release).


190 See Doherty-Sneddon et al., supra note 54, at 121 (stating that familiarity and practice with the medium may also
influence use and perception). Nevertheless, “[i]t remains to be seen whether the effects [of videoconferencing] are
transient and would diminish with increased experience of VMC [videomediated communication].” Id.


191
See, e.g., United States v. Navarro, 169 F.3d 228, 241 n.18 (Politz, J., dissenting) (5th Cir. 1999) (noting that the
defendant was in a room in the prison that was inadequate to accommodate members of the public who may have


wanted to attend the defendant's sentencing); Commonwealth v. Ingram, 46 S.W.3d 569, 571 (Ky. 2001) (rejecting
the defendants' challenge to video arraignment based in part on the claim that conditions in the holding area at the jail
were poor).


192 See Surette & Terry, supra note 18, at 247 (commenting that the use of videoconferencing lost the aura of judicial
hearing).
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193 See id. at 246 (noting that by bringing prisoners to the chapel of the jail, it eliminates the crowding typical in holding
cells, however, defendants noted that the sense of the courtroom was lost). By 1985, approximately 38,000 defendants
had been arraigned by video in Miami, Florida. Id.


194 See, e.g., Bermant & Jacoubovitch, supra note 7, at 1004-05 (arguing that, to succeed, video must serve both the symbolic
and structural role of the courts and noting that courts are not merely a vehicle for settling controversies but that the
lay person may see trial as “the criterion of justice, the definitive form for a fair resolution”); see also Proposed Rule
Amendments, supra note 22 (suggesting that the defendant “may not fully appreciate the importance of the proceeding”
as a result of the difference in atmosphere).


195 Raburn-Remfry, supra note 24, at 833; see also Thaxton, supra note 18, at 199 (suggesting that defendants feel pressured
to agree to video proceedings).


196 See Milgram, supra note 106, at 65-66 (reporting that removing an authority figure from the presence of the subject
decreased the level of obedience); see also Short, Williams & Christie, supra note 61, at 87-88 (discussing the Milgram
study on the willingness to administer painful shocks). The authors noted that the more removed the recipient, the
lower the rate of disobedience. Short, Williams& Christie, supra note 61, at 87-88. Also, obedience dropped when the
experimenter was removed, albeit present via telephone. Id.


197 Cf. Surette & Terry, supra note 18, at 251 (stating that video also removes the symbolic nature of the courtroom for
visitors and friends and family of the defendants).


198 See id. (noting the symbolic value that the courtroom and players assumed).


199 See id. (“Loss of these qualities may diminish the aura of authority and legitimacy surrounding the judicial system, the
laws of the land, and the social order which they represent.”).


200 See In re Magistrates' Use of Videoconferences, 471 S.E.2d 458, 458-59 (S.C. 1994) (directing that the judge and
defendant be visible to each other and that cameras also be capable of filming the defense counsel and witnesses, but
not mentioning the prosecutor).


201 See 1 Amsterdam, supra note 13, §80, at 108-10 (noting that, to a defendant, the lawyer represents “‘the law’ along with
the police and the judge”). As a prosecutor, I have had defendants in my cases ask me questions that were appropriate
only for their own attorney or for a probation officer. As a defense attorney, I have had clients speak to the prosecutor,
confused about what her role was, and have had other clients express confusion about my role and those of the prosecutor
and probation officer.


202 See Surette & Terry, supra note 18, at 248 (reporting that separation due to videoconferencing was perceived as creating
a good guy/bad guy division). Interestingly, in one Florida county, docket entries in videoconferencing cases reflected
appointment of the public defender for defendants who pleaded guilty although in fact the pleas were entered without
assistance of counsel and the public defender merely observed the proceeding from the public defenders' office. See
Grube, supra note 38, at 340-41, 355-57; see also Jonathan D. Casper, Nat'l Inst. of Law Enforcement & Criminal Justice,
Criminal Courts: The Defendant's Perspective 16 (1978) (discussing a survey where eighty-seven percent of defendants
felt that private lawyers fight hard for their clients, whereas only forty-two percent of defendants believed that public
defenders likewise fight for clients). The survey also stated that thirty-six percent of defendants felt that public defenders
are on client's side. Casper, supra, at 340-41, 355-57. Eighty-six percent of defendants answered that private lawyers
are on the client's side. Id.; see also 1 Amsterdam, supra note 13, §79, at 106-08 (discussing the negative attitude toward
lawyers and reporting that criminal defendants tend to believe that criminal defense attorneys only want to talk their
clients into pleading guilty).


203 See Storck & Sproull, supra note 48, at 200 (noting that through video, “there is more opportunity to focus unintrusively
on the physical appearance of remote others. It is possible to stare at a video image without people at a remote site being
aware of the intensity of an observer's gaze”).


204 See Sellen, supra note 53, at 435-36 (reporting that some participants in a study “found it useful to know how they were
framed and to confirm how others were seeing them”).
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205 See Storck & Sproull, supra note 48, at 210. When one's own image is displayed on the monitor showing the local
view there is greatly increased salience of self. People with high communication anxiety scores may tend to look at
themselves on the local monitor more than they look at either the remote monitor or people at the local site. If so, they
could appear to people who were seeing them remotely as less sincere and more distracted. Id. “Although everyone
saw the same presentation, people evaluated peers with high PRCA (indicating high communication anxiety) lower
when they observed them via video than when they observed them face-to-face.” Id.; see Sellen, supra note 53, at 435
(reporting that some participants “felt self-conscious and distracted seeing themselves on the screen”); Sellen, supra note
76, at 58 (reporting variations in reactions to seeing ones self on screen); see also Doret, supra note 8, at 246 (expressing
concern about how videotaped a witness will respond to the presence of a camera).


206 See Ferrán-Urdaneta & Storck, supra note 75, at 186 (“If a person is more self-aware than normal, he or she is executing
an additional task.”).


207 See Chen, supra note 76, at 49 (“[M]ost videoconferencing systems do not allow eye contact.”); discussion supra Parts
III.B, IV.C.


208 See Heath & Luff, supra note 104, at 101 (“[T]he relative inability of gaze to engender a response from a co-participant
in video mediated interaction undermines the ability of speakers to secure mutual orientation through perturbations in
talk.” (citation omitted)).


209 See O'Conaill, Whittaker & Wilbur, supra note 53, at 418 (citation omitted):
[G]aze behavior in both video conferences differs from face-to-face meetings in extremely obvious ways. Participants
tend to stare fixedly at the screen displaying the remote participants even when the speaker is local, and they therefore
show none of the normal modulation of gaze behavior and local speaker monitoring that is characteristic of face-to-
face interaction.... The result is that the speakers are presented with an array of remote people staring relentlessly almost
directly at them. Speakers report finding this situation confrontational.


210 See Storck & Sproull, supra note 48, at 199.


211 See id. (noting that while the communication may be important, it is rarely conveyed to those at the remote site).


212 I have observed videoconference proceedings where the in-court participants were utterly unconcerned with whether
the remote defendant heard what was going on.


213 See Jessica J. Baldis, Effects of Spatial Audio on Memory, Comprehension, and Preference During Desktop Conferences,
in Proceedings of the CHI 2001 Conference on Human Factors in Computer Systems 166, 172 (2001) (noting that
in electronic communication, there can be a problem of associating the right voice with the right image); O'Conaill,
Whittaker & Wilbur, supra note 53, at 419 (stating that with some systems, speaker identification is problematic); Silbert,
Newman & Kalser, supra note 8, at 660 (describing the Miami-Dade project and reporting that a defendant was unable
to simultaneously see the judge and a family member or friend).


214 See Davis, supra note 49, at 30 (reporting that in video detention hearings multiple parties speak at once).


215 See Storck & Sproull, supra note 48, at 215 (suggesting that participants be labeled clearly).


216 A large number of defendants incarcerated before trial have less than a high school education and may not be able to
read labels. Bureau of Justice Statistics, U.S. Dep't of Justice, Sourcebook of Criminal Justice Statistics, 2000, at 424
(2001) (reporting that 19,756 of the 65,559 federal defendants who had pretrial detention hearings had less than a high
school education and that this group was detained at a higher rate than those with more education); see also Examining
Proposals to Provide Assistance to States and Local Communities to Improve Adult Education and Literary Skills, and
to Help Achieve the National Educational Goals for All Citizens: Hearings of the Committee on Labor and Human
Resources, 105th Cong. 13-28 (1997) (testimony of Patricia W. McNeil) (discussing literacy statistics and noting the
1993 National Adult Literacy Survey, which found that between twenty-six and thirty million adults (eighteen percent of
the national total) were at the lowest level of basic reading skills--approximately a fifth grade level); Kenneth Adams et
al., A Large-Scale Multidimensional Test of the Effect of Prison Education Program on Offenders' Behavior, 74 Prison
J. 433, 438 (1994) (reporting on education in Texas prisons, and indicating that a large number of prisoners functioned at
an extremely low educational level); Jasper E. Ormond, A Paradigm for Socialization: Empowering African-American
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Substance Abusers to Maximize Their Human Potential, 3 J. Health Care for Poor & Underserved 181, 182 (1992)
(reporting on a District of Columbia Department of Corrections program that identifies illiteracy among other concerns).


217 See Rusu v. INS, 296 F.3d 316, 319 (4th Cir. 2002) (describing a videoconference asylum hearing in which the asylum-
applicant became confused when the speaker was not on camera).


218 See Mühlbach, Böcker & Prussog, supra note 53, at 290 (stating that “turn taking in a conversation is governed to a
large extent by gaze behavior and facial expressions”); O'Conaill, Whittaker & Wilbur, supra note 53, at 400 (noting
the loss of backchannels in videomediated communication (such as “mm,” “uhu,” “right,” and “okay” which facilitate
communication and help to control conversation flow); see also Fowler & Wackerbarth, supra note 54, at 245-48
(reporting that in nonjudicial settings, individuals were most willing to ask for help, understanding, or interpretation
when they were face-to-face with another person); Sellen, supra note 53, at 407, 427 (reporting that in videoconferences,
looking at the camera may seem to be a signal or a look at another person when it actually is not, and that one advantage
of same-room interaction is that the speaker knows when others are listening).


219 See Doherty-Sneddon et al., supra note 54, at 106 (citing studies where there is increased formality on
videoconferencing); Sellen, supra note 53, at 431 (discussing the reliance on formal handovers of conversation).


220 See, e.g., United States v. Norris, No. 91-5678, No. 91-5686, 1992 U.S. App. LEXIS 18020, at *10 (4th Cir. Aug. 6,
1992) (noting that, following the defendant's failure to allocute, defendant “expressed dissatisfaction with counsel and


thought that he had been ‘railroaded’ by the judicial system”); Wojtowicz v. United States, 550 F.2d 786, 788 (2d
Cir. 1977) (discussing dissatisfaction with the lawyer).


221 See Davis, supra note 49, at 28 (reporting that one judge commented, “Conversations via a video screen with a juvenile
who is in detention is extremely difficult and problematic”).


222 See Short, Williams & Christie, supra note 61, at 142 (reporting that in business settings, videoconferencing cuts out
informal chat even though such conversation may serve a purpose).


223 See discussion infra Part V.B.


224 See id.


225 See, e.g., Davis, supra note 49, at 28 (reporting that juvenile defendants attending detention hearings by video were not
provided opportunities to communicate privately with parents or guardians).


226 One judge, discussing the use of videoconferencing in Florida, enumerated the purposes of the first appearance as
informing the defendant of the charges; furnishing a copy of the complaint; advising the defendant of certain rights;
considering entitlement to court-appointed counsel; considering whether bail is necessary; setting bail; reducing bail;
admitting to release on one's own recognizance; conducting a nonadversary probable cause determination; and allowing
the defendant to plead guilty to any misdemeanor charge without the necessity of further formal charges being filed.
Grube, supra note 38, at 330 (noting that these proceedings take place without the presence of counsel). The public


defender monitors the proceedings from the office. See id. at 332; see also County of Riverside v. McLaughlin, 500
U.S. 44, 53-55 (1991) (discussing the freedom of states to the determine early stages of a criminal case); Gilbert B.
Stuckey, Procedures in the Justice System 58 (3d ed. 1986) (discussing the purpose of the initial appearance); Thaxton,
supra note 18, at 178-79 (listing among the purposes entry of the plea, identification of the defendant, and the reading
of charges).


227 Even when the defendant and attorney are both in court, the first appearance can be problematic. In many arraignment
courts, the scene is chaotic and the process rushed. See 1 Amsterdam, supra note 13, §189, at 324-25. When an attorney
is asked by the court to talk to the defendant in preparation for arraignment, it may actually be unclear whether the
attorney actually represents the defendant or is merely helping out at arraignment. Id. §190, at 325-26.


228 For a further discussion of videoconferencing for guilty pleas, see discussion infra Part V.D.
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229 See 1 Amsterdam, supra note 13, §§45, 129, 217, at 54-55, 217, 365-66 (noting that such probable cause hearings
are sometimes waived by an uncounseled defendant). Nevertheless, a waiver from an uncounseled defendant may be
overcome if the defendant had a right to counsel at the preliminary arraignment. Id. §130, at 217-19.


230
See Anderson v. United States, 352 F.2d 945, 947 (D.C. Cir. 1965) (holding an arraignment and an entry of a not guilty


plea without counsel to be harmless error); Johnson v. United States, 333 F.2d 371, 373 (10th Cir. 1964) (holding
an irregularity in an arraignment to be harmless).


231 See 1 Amsterdam, supra note 13, §13, at 10.


232
See, e.g., Gov't of the Canal Zone v. Peach, 602 F.2d 101, 103 (5th Cir. 1979) (reporting a situation in which an in-
court defendant failed to convey his need for appointed counsel).


233
See Gideon v. Wainwright, 372 U.S. 335, 344-45 (1963).


234 See also Grube, supra note 38, at 356 (reporting that Florida magistrates would decline guilty pleas when unclear about
the level of aggravation of the offense).


235
407 U.S. 25, 37 (1972); see also Alabama v. Shelton, 535 U.S. 654, 672-73 (2002) (holding that a suspended


sentence held out as a penalty for violation of probation is sufficient to trigger the right to counsel in misdemeanor cases).


236
See Michigan v. Jackson, 475 U.S. 625, 636 (1986); Kirby v. Illinois, 406 U.S. 682, 690-91 (1972).


237
See Mallory v. United States, 354 U.S. 449, 453 (1957); McNabb v. United States, 318 U.S. 332, 342 (1943).


238
318 U.S. at 343.


239 “This first judgment may be indelible.” 1 Amsterdam, supra note 13, §76, at 105 (stating that this initial encounter
“largely shapes the client's judgment of the lawyer”).


240 See id. §79, at 106-08.


241 For further discussion of the defendants' perception of public defenders, see infra note 201 and accompanying text.


242 See 1 Amsterdam, supra note 13, §120, at 195 (emphasizing the importance of early psychological evaluation); see also


Coleman v. Alabama, 399 U.S. 1, 9 (1970) (mentioning that counsel may need to argue for psychiatric examination
as early as the preliminary hearing).


243 ABA Standards for Criminal Justice, Defense Function standard 4-3.1 cmt. (2002) (noting the obligation to observe
whether client a suffers from mental disability and to proceed accordingly).


244 Professor Amsterdam discusses evaluation of whether to raise incompetency. 1 Amsterdam, supra note 13, §181, at
314-18.


245 See, e.g., United States v. Cookston, 379 F. Supp. 487, 487 (W.D. Tex. 1974) (reporting that the court did not wait
for counsel before proceeding to set bail); Eskra v. State, 138 N.W.2d 173, 174 (Wis. 1965) (reporting that a court
accepted the defendant's guilty plea without assuring that the defendant had or waived assistance of counsel and without
explaining the defendant's constitutional rights).


246 See ABA Standards for Criminal Justice, Defense Function standard 4-3.6.


247
See, e.g., Hamilton v. Alabama, 368 U.S. 52, 54 (1961) (discussing an Alabama procedure that required the defendant
to plead insanity at arraignment). See generally 1 Amsterdam, supra note 13, §§192-93, at 327-31 (discussing special
pleas); Thaxton, supra note 18, at 179 (discussing arraignments).
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248 See 1 Amsterdam, supra note 13, §46, at 55 (“Elections made in haste at the preliminary arraignment ... may prejudice
the defendant's rights or preclude the raising of vital defenses at a later stage.”).


249 See id. §47, at 55-56.


250 Id. §§25, 35, at 26-31, 37-39; see also Ellen Yaroshefsky, Cooperation with Federal Prosecutors: Experiences of Truth
Telling and Embellishment, 68 Fordham L. Rev. 917, 917-21 (1999) (discussing the use of jailhouse informants).


251 See 1 Amsterdam, supra note 13, §25, at 28 (“Tell the client to refuse politely, on advice of counsel, to appear in any
lineup ....”).


252 See id. §§207-08, at 347 (noting that very early in the proceeding, counsel should be discussing the case with the
prosecutor).


253 Although the defendant will normally have counsel at this point, the trial court may set bail before the defendant has
counsel. See Marcella v. United States, 344 F.2d 876, 881-82 (9th Cir. 1965).


254
See, e.g., 18 U.S.C. §3142(g) (2000) (listing factors to be considered in bond setting, including the defendant's
character, mental and physical condition, family, employment, and community ties); 1 Amsterdam, supra note 13, §§41,
59, at 50, 79-80; John S. Goldkamp, Two Classes of Accused: A Study of Bail and Detention in American Justice 64-65
(1979) (listing factors considered in state court decisions regarding bail).


255 United States v. Stanley, 469 F.2d 576, 581-82 (D.C. Cir. 1972).


256 See id. at 581 (noting that the judge's determination is made on “what the judge ‘has reason to believe,’ and the process
of deriving a belief one way or the other is ofttimes an exacting task” (footnote omitted)).


257 See, e.g., United States v. Bronson, 433 F.2d 537, 540 (D.C. Cir. 1970) (discussing release in custody of third party).


258
See, e.g., United States v. Dohm, 618 F.2d 1169, 1172 (5th Cir. 1980) (recounting a bail hearing at which a drug
agent testified concerning the defendant's role in the criminal transaction).


259
See, e.g., id. at 1171-72 (illustrating the harm a defendant may incur through an unwise statement at bond setting);
Cowards v. State, 465 S.E.2d 677, 679 (Ga. 1996) (discussing the defendant's incriminating statement made at the bail
bond hearing).


260
See Gerstein v. Pugh, 420 U.S. 103, 126 (1975) (holding that the Constitution merely requires an ex parte


determination of probable cause); Coleman v. Alabama, 399 U.S. 1, 8 (1970) (holding that a preliminary hearing
is not required).


261
See, e.g., Manor v. State, 148 S.E.2d 305, 307 (Ga. 1966); Mascarenas v. State, 458 P.2d 789, 790 (N.M. 1969).


262
Coleman, 399 U.S. at 9 (“Plainly the guiding hand of counsel at the preliminary hearing is essential to protect the


indigent accused against an erroneous or improper prosecution.”). See generally Stuckey, supra note 226, at 89-91
(describing the probable cause hearing).


263
Coleman, 399 U.S. at 8 (stating that the sole purposes of the preliminary hearing are to determine whether there is


sufficient evidence against the accused and to fix bail); see 1 Amsterdam, supra note 13, §125, at 205.


264 See Crump v. Anderson, 352 F.2d 649, 649 (D.C. Cir. 1965) (holding that the defendant was not entitled to a preliminary
hearing once the grand jury determined probable cause).


265
See, e.g., Blue v. United States, 342 F.2d 894, 901 (D.C. Cir. 1964) (discussing the difficulty of defining a remedy
for failure to receive a preliminary hearing and concluding that the defendant was not prejudiced); Headen v. United
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States, 317 F.2d 145, 146 (D.C. Cir. 1963) (holding that the defendant was not prejudiced by procedures at the probable
cause hearing).


266
Blue, 342 F.2d at 901 (noting that immediate release is one purpose of the preliminary hearing); 1 Amsterdam, supra


note 13, §125, at 205-07.


267
See Coleman, 399 U.S. at 9 (recognizing the significance of the preliminary hearing as an opportunity for discovery);
Dancy v. United States, 361 F.2d 75, 77-78 (D.C. Cir. 1965) (discussing the discovery benefits of the preliminary


hearing); Blue, 342 F.2d at 901 (noting one role of preliminary hearing in allowing defense to see evidence in case);


1 Amsterdam, supra note 13, §126, at 207-09. But see Adams v. Illinois, 405 U.S. 278, 282 (1972) (noting that the
discovery function is limited because the judge can terminate the hearing once probable cause is established); Sciortino
v. Zampano, 385 F.2d 132, 133 (2d Cir. 1967) (holding that the sole function of the federal preliminary hearing is to
determine probable cause); Crump, 352 F.2d at 654 (declining to recognize discovery as an official function of the
preliminary hearing).


268 See discussion supra Part IV.B.1.


269 See discussion supra Part IV.B.


270
See Coleman, 399 U.S. at 9 (noting the importance of counsel's role in cross-examining witnesses); State ex rel.
Turner v. Kinder, 740 S.W.2d 654, 657 (Mo. 1987) (en banc) (Blackmar, J., dissenting) (opining that counsel's presence


is essential at the probable cause hearing), superceded by statute, Guinan v. State, 769 S.W.2d 427 (Mo. 1989).


271
See Coleman, 399 U.S. at 9 (noting the importance of the preliminary hearing for impeachment and preservation
of testimony for trial).


272
See People v. Guttendorf, 723 N.E.2d 838, 841 (Ill. App. Ct. 2000) (“Because of the critical significance of a guilty
plea to a defendant, we hold that a televised guilty plea is not permitted under either the United States or the Illinois


Constitution.”); see also People v. Stroud, 804 N.E.2d 510, 519 (Ill. 2004) (holding that, absent waiver, guilty pleas
by closed circuit television are unconstitutional).


273 See Raburn-Remfry, supra note 24, at 815-16 (describing a process in which defendants plead guilty by video); Surette
& Terry, supra note 18 (describing a process in which defendants plead guilty and may be immediately sentenced by
videoconference).


274
See Boykin v. Alabama, 395 U.S. 238, 241 (1969).


275 1 Amsterdam, supra note 13, §188, at 323-24 (describing the plea-taking process). The author also discusses the court's


obligation to comply with the Constitution. Id. §195, at 332-34; see also Brady v. United States, 397 U.S. 742, 748


(1970) (finding that the record supports the fact that an intelligent waiver was made); Boykin, 395 U.S. at 241-44


(discussing the constitutional requirement of valid waiver); McCarthy v. United States, 394 U.S. 459, 464-67 (1969)
(finding that an intelligent waiver was not made where the jury did not inquire whether the defendant understood the
charges).


276
White v. Maryland, 373 U.S. 59, 60 (1963) (per curiam) (holding that the court violated the defendant's right to


counsel by accepting a plea to murder at arraignment before counsel was appointed).


277 See 1 Amsterdam, supra note 13, §201, at 339-40.


278 See id. §135, at 226-28. Professor Amsterdam describes the decision whether to plead guilty or go to trial as “the most
important single decision in any criminal case.” Id. §201, at 339; see ABA Standards for Criminal Justice, Defense
Function standard 4-6.1 (2002) (stating that counsel should not recommend a guilty plea until counsel has investigated
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the law and the evidence in the case). But see Marcia J. Lipetz, Routine and Deviations: The Strength of the Courtroom
Workgroup in a Misdemeanor Court, 8 Int'l J. Soc. L. 47, 50 (1980) (reporting on a court where defendants entered pleas
to low level offenses without significant consultation with counsel); Anne Bowen Poulin, The Role of Standby Counsel
in Criminal Cases: In the Twilight Zone of the Criminal Justice System, 75 N.Y.U. L. Rev. 676, 680 (2000) (noting the
deficiencies of the system of representation).


279 See 1 Amsterdam, supra note 13, §48, at 56; see also id. §196, at 334-35 (discussing the possible benefits of pleading
guilty).


280 See id. §135, at 227.


281
See State v. Peters, 615 N.W.2d 655, 660 (Wis. Ct. App. 2000), (Hoover, P.J., concurring) (noting that a defendant
alone in jail with a corrections officers is likely to experience coercion, but agreeing that a defendant seeking collateral


relief had an obligation to make an affirmative showing), rev'd, 628 N.W.2d 797 (Wis. 2001); Raburn-Remfry, supra
note 24, at 833 (suggesting that jail may foster plea taking).


282 See 1 Amsterdam, supra note 13, §202, at 341 (noting “[t]he sympathetic or abrasive character of the complainant, the
defendant, and the witnesses for the prosecution and defense”).


283 582 So. 2d 127, 128 (Fla. Dist. Ct. App. 1991).


284 Id. at 127-28.


285 See Raburn-Remfry, supra note 24, at 833.


286 See 1 Amsterdam, supra note 13, §135, at 226-27 (discussing varying pleading procedures).


287 See id.


288
See generally Scott v. Illinois, 440 U.S. 367, 369-74 (1979) (requiring an actual jail sentence to trigger the right to


counsel); Argersinger v. Hamlin, 407 U.S. 25, 34-37 (1972) (requiring counsel for all criminal defendants facing a
prison sentence).


289
See Alabama v. Shelton, 535 U.S. 654, 658 (2002) (holding that a suspended sentence held out as a penalty for
violation of probation is sufficient to trigger the right to counsel in misdemeanor cases); Grube, supra note 38, at 339-40
(discussing the right to counsel at the first appearance).


290
See, e.g., State v. Peters, 615 N.W.2d 655, 659 (Wis. Ct. App. 2000) (holding that the trial court did not violate the
defendant's constitutional rights by accepting a waiver of the right to counsel and nolo contendere plea by closed circuit
television), rev'd, 615 N.W.2d 797 (Wis. 2001).


291 See 5 Wayne R. LaFave, Jerold H. Israel & Nancy J. King, Criminal Procedure §21.4, at 151 (1999) (discussing which


consequences need not be conveyed to defendant for valid plea). But see In re Birch, 515 P.2d 12, 14 (Cal. 1973)
(en banc) (stating that the court remanded the case to set aside the defendant's guilty plea because the unrepresented
defendant was not informed of the consequences of his plea: having to register as a sex offender); Grube, supra note 38,
at 346, 352-53 (discussing a Florida rule that requires the court to inform the defendant of the possibility of deportation,
but also noting that judges do not always comply with the rule).


292
See, e.g., Kercheval v. United States, 274 U.S. 220, 223 (1927) (stating “that a plea of guilty shall not be accepted


unless made voluntarily after proper advice and with full understanding of the consequences”); Ex parte James,
240 P.2d 596, 602-03 (Cal. 1952); see also Grube, supra note 38, at 343 (noting that in some instances, courts rely on
forms executed by the defendant without the assistance of counsel or explanation by the court). Some courts explain the
defendants' rights by addressing the defendants collectively. Grube, supra note 38, at 351. Judge Karl Grube reported
that the judicial officers he observed spent from a low of forty-five seconds to a high of four minutes and twenty-
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seven seconds on this advice, and averaged only two minutes and ten seconds. Id. The plea-taking colloquy with the
defendants averaged thirty-two seconds. Id. at 355. The time spent on videoconferencing advice of rights was less than
that spent on in-court proceedings. Id. at 356. Grube concludes that this difference is not due to use of the electronic
medium. Id. at 375.


293 See Grube, supra note 38, at 364-67 (describing how magistrates short cut protections in videoconferencing first
appearance guilty pleas). Grube further noted “that judges at conventional arraignment sessions posed more questions
regarding procedural due process than did first appearance magistrates.” Id. at 365; see Raburn-Remfry, supra note 24, at
808, 818 (describing some early California and Florida procedures that undermined defendants' protections: before their
video appearances, defendants watched a pre-recorded video of a judge explaining their trial rights; in misdemeanor
cases, videoconferencing was used at the court's discretion and the defendant's consent was not required).


294 See, e.g., State v. Porter, 755 S.W.2d 3, 4-5 (Mo. Ct. App. 1988) (affirming a sentence imposed by video).


295 In some jurisdictions, that practice is prohibited by rule.


296 See, e.g., United States v. Flores, 959 F.2d 83, 88 (8th Cir. 1992) (setting out as a question for the court whether the
defendant played leadership role and stating that “a sentencing judge is in a unique position to assess ... [defendant's]


acceptance of responsibility”), reh'g denied, 506 U.S. 1072 (1993). See generally Williams v. New York, 337 U.S.
241, 245 (1949) (discussing a judge's discretion at sentencing).


297
See, e.g., United States v. Myers, 150 F.3d 459, 465 (5th Cir. 1998) (holding that the trial court committed an error
when it allowed defense counsel rather than the defendant himself to argue that the defendant was a minor participant
and had cooperated with the government).


298
Green v. United States, 365 U.S. 301, 305 (1961) (“[T]rial judges should leave no room for doubt that the defendant


has been issued a personal invitation to speak prior to sentencing.”).


299
Id. at 303-04 (recognizing the right and tracing its origin to the common law right of allocution); United States v.


Dickerson, 10 F.3d 1086, 1092 (4th Cir. 1993) (discussing the right to allocation).


300
See Myers, 150 F.3d at 461 (holding that the Federal Rules of Criminal Procedure contemplate “a personal colloquy


between the sentencing judge and the defendant”); United States v. Lewis, 10 F.3d 1086, 1092 (4th Cir. 1993)
(holding that the trial court committed an error when it did not clearly invite the defendant to speak on his own behalf
at sentencing); United States v. Turner, 532 F. Supp. 913, 915 (N.D. Cal. 1982) (noting the importance of having the
court face the defendant at sentencing).


301
365 U.S. at 304.


302
248 F.3d 300, 304 (4th Cir. 2001).


303
169 F.3d 228, 239 (5th Cir. 1999) (quoting Stoner v. Sowders, 997 F.2d 209, 213 (6th Cir. 1993)).


304 See, e.g., United States v. Flores, 959 F.2d 83, 86 (8th Cir. 1992) (describing a hearing at which two of defendant's
alleged confederates as well as a federal agent testified), reh'g denied, 506 U.S. 1072 (1993).


305 See, e.g., id. (stating that “[d]efendant testified on his own behalf”).


306 See, e.g., id. at 87 (noting that the trial court concluded that the defendant had lied at the sentencing hearing and imposed
higher sentence as a result).


307 United States v. Turner, 532 F. Supp. 913, 915 (N.D. Cal. 1982) (emphasizing personal admonition of the defendant).
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308 See, e.g., Doherty-Sneddon et al., supra note 54, at 117 (reporting that audio connection is as satisfactory as video for
mutual task); Radford, Morganstern, McMickle & Lehr, supra note 54, at 104 (reporting that in task-focused decision
making in a small group, the medium made little difference).


309 See, e.g., Short, Williams & Christie, supra note 61, at 121 (discussing subjective reactions that are more positive in
face-to-face encounters); Doherty-Sneddon et al., supra note 54, at 120 (noting the loss of nonverbal cues and resulting
interference with communication in video interactions).


310 See Silbert, Newman & Kalser, supra note 8, at 668-69 (regarding videoconferencing, there is “no evidence that the
system prevents the judge from assessing [the defendant's] ‘character and mental condition”’); Surette & Terry, supra
note 18, at 251 (stating that in Miami, there were no significant differences in outcomes between video and nonvideo
proceedings). But see Humphrey, supra note 49 (reporting that use of videoconferencing in misdemeanor cases resulted
in higher bail).


311
See, e.g., State ex rel. Turner v. Kinder, 740 S.W.2d 654, 658 (Mo. 1987) (en banc) (Welliver, J., dissenting) (arguing
that the use of videoconferencing could not prejudice defendant since it is “an acceptable means of conducting the
commercial business of the world, of conducting affairs between nations, of conducting political debate, of conducting
the process of education, of communicating all forms of artistic pursuit, and for communicating to us the news of the


world”), superceded by statute, Guinan v. State, 769 S.W.2d 427 (Mo. 1989). Justice Welliver's statements illustrate
the tendency to assume that if we use video for one purpose, such as news delivery, it is a suitable medium for handling
criminal cases.


312 See LaRose v. Superintendent, 702 A.2d 326, 329 (N.H. 1997) (rejecting the defendants' psychological expert's opinion
that there was a negative impact, stating that the court set bail for some video defendants at amounts they could meet).
But see Humphrey, supra note 49 (reporting that use of videoconferencing led to higher bail).


313 See Short, Williams & Christie, supra note 61, at 121 (noting that video interaction did a better job transmitting nonverbal
cues than telephone or written interaction, but not as good a job as face-to-face, interaction, and that “non-verbally rich
media may ... act as intensifiers of the predominant emotion being transmitted”).


314 Researchers use the term “social presence” to identify the subjective quality of how effectively a medium conveys the full
range of verbal and nonverbal cues and the context of the conversation. Mühlbach, Böcher & Prussog, supra note 53, at
291-92 (citing the definition of social presence as “how well a communications medium transmits verbal and nonverbal
cues as well as the apparent distance or ‘realness' of the communicators”); Rice, supra note 54, at 452 (“Social presence
is the degree to which a medium is perceived as conveying the presence of the communicating participants. This social
presence depends not only on the words conveyed during communication but also on a range of nonverbal and verbal
cues and the communication context.” (citation omitted)); Sellen, supra note 53, at 404 (discussing social presence).


315 See, e.g., Doherty-Sneddon et al., supra note 54, at 117 (discussing performance of mutual tasks); Radford, Morganstern,
McMickle & Lehr, supra note 54, at 104 (considering small-group, task-focused decision making).


316 See Sellen, supra note 53, at 432-33 (noting that participants perceptions and preferences did not always correspond to the
objective data measuring speech patterns). “[V]isual access was perceived to be beneficial by most of the participants.”
Id. at 437; see also Fowler & Wackerbarth, supra note 54, at 239 (stating that one study looked at conference calls for
public discussion and voting on public issues and concluded that successful implementation was possible, but some
“members felt less inter-personal influence in the audio than in the face-to-face meeting”).


317 See, e.g., Doherty-Sneddon et al., supra note 54, at 119 (reporting that in face-to-face exchanges, participants are more
confident that the exchange is occurring effectively and that this does not replicate in high quality videoconferencing).


318 See Surette & Terry, supra note 18, at 247 (discussing four prosecuting attorneys' opinions of video arraignments). Two
of the district attorneys questioned felt that video arraignments were better than the prior arraignment methods. Id. While
the other two attorneys considered video arraignments to be favorable, they expressed concern that the system might be
more disruptive than prior systems. Id. “[T]hey all felt that the use of video detracted nothing from the overall quality
of legal representation ....” Id.; see also discussion supra Part II.B. But see Torry, supra note 11, at F7 (quoting lawyers
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who state that in guilty pleas, videoconferencing does not provide appropriate, or constitutionally required, interaction
between court and defendant).


319 Twedt, supra note 8, at 8.


320 Surette & Terry, supra note 18, at 246.


321 Id.


322 Perritt, supra note 8, at 1084.


323 A study of Miami-Dade County's use of videoconferencing reported that the majority of defendants did not feel there
was a problem, but twenty-two to twenty-eight percent were generally dissatisfied with the outcome of the proceeding.
Surette & Terry, supra note 18, at 247; see supra notes 13-15 and accompanying text.


324 See Lofstrom, supra note 8, at 8 (citing the fact that less than one per cent of defendants declined to waive their right
to appear in person at arraignment).


325 See 1 Amsterdam, supra note 13, §130, at 217-19.


326 See, e.g., Egido, supra note 54, at 18 (discussing the failure of videoconferencing technology and noting that it was
portrayed as a substitute for in-person meetings but in fact was not used that way in business); Tony Mauro, Supreme
Court Squashes Video Testimony, N.Y. L.J., May 14, 2002, at 5, 5 (“There is a reason why business people still travel
instead of doing everything by videoconferencing.” (quoting Professor Richard Friedman of the University of Michigan
Law School)). The fact that business people have not flocked to videoconferencing suggests that something is lacking
and where choice exists videoconferencing is not preferred; defendants do not have that choice. See also Noll, supra
note 54, at 308-10 (discussing the unsuccessful marketing of the picturephone).


327 See Fish, Kraut, Root & Rice, supra note 57, at 46 (reporting on the use of videoconferencing in the business setting;
the use of videoconferencing was quite different from face-to-face interactions). The authors note that face-to-face
interactions were selected for communication where the parties needed to observe and respond to subtle signals. Id. at 5;
see also Johansen & Bullen, supra note 3, at 165 (noting that teleconferencing has an impact on interaction); Williams,
supra note 104, at 130 (discussing studies considering whether videoconferencing could substitute for traveling to
meetings). “Thus the greatest significance of the new media may be to substitute for ‘no communication’ rather than
for a face-to-face meeting.” Williams, supra note 104, at 130.


328 Sellen, supra note 53, at 441 (noting that “[i]t may even be possible” that “the effects of the mediating technology,
like those of depersonalization and disengagement, can be overcome”). Unfortunately, Sellen does not suggest how this
would be accomplished.


329 In studies of the use of technology in other fields, authors have identified the need for training. See Robert H. Spiro &
Luanna Devenis, Telephone Therapy: Enhancement of the Psychotherapeutic Process, Psychotherapy in Private Prac.,
No. 4, 1991, at 31, 36 (suggesting that special skills are needed to provide therapy by telephone); Storck & Sproull,
supra note 48, at 215 (suggesting education of participants about some presentation and style issues).


330
See, e.g., Lee v. Illinois, 476 U.S. 530 (1986) (holding that the defendant's right to confrontation was violated in a
bench trial when the trial judge improperly considered evidence admissible only against the codefendant).


331 See Berry & McArthur, supra note 97, at 313 (discussing the psychological underpinnings of positive reactions to
babyfaced adults); Berry & McArthur, supra note 98, at 3, 16 (pointing out that Aristotle and Shakespeare promoted
the view that a person's character can be read from her face and also noting that the reaction to a babyface may have
adaptive value).


332 See Taillefer, Short, Greenwood & Brady, supra note 59, at 122 (suggesting adopting guidelines “for camera placement
and focus, camera microphone control and accessibility, and the control of video equipment”).


333 See Storck & Sproull, supra note 48, at 215 (studying business use of videoconferencing suggest having occasional face-
to-face meetings, and not to employ the technology where it is not appropriate).
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334 See Kachmar, supra note 24, at 606; Humphrey, supra note 49 (describing the use of video in San Diego for defendants
housed in the same building as the court).


335 See, e.g., Fed. R. Crim. P. 5(f); People v. Caruth, 751 N.E.2d 1160, 1162 (Ill. App. Ct. 2001) (noting that some courts


simply infer consent if the defendant does not object); Kachmar, supra note 24, at 606 (citing to Cal. Penal Code
§977(c) (Deering 1999); see also Perritt, supra note 8, at 1093 (suggesting that video should be allowed in all criminal
pretrial proceedings unless good cause is shown for not permitting it); Silbert, Newman & Kalser, supra note 8, at 659
(reporting that in the Miami-Dade system, the defendant could request to be brought to court for arraignment).


336 Proposed Rule Amendments, supra note 22.


337
People v. Lindsey, 772 N.E.2d 1268, 1282-83 (Ill. 2002) (Freeman, J., dissenting) (noting that the defendant was


never informed that he could refuse consent to videoconferencing).


338
See, e.g., United States v. Lawrence, 248 F.3d 300, 305 (4th Cir. 2001) (vacating a sentence via video despite the


government's contention that sentencing in such a manner was preferable); United States v. Navarro, 169 F.3d 228,
239 (5th Cir. 1999) (holding that the trial court committed an error when it overruled the defendant's objection to
sentencing by videoconferencing and sentenced the defendant on video); see also Humphrey, supra note 49 (noting that
the court schedule and staffing was based on the assumption that all defendants would agree to videoconferencing and
that the court reacts with “consternation if defendant does not agree”; also reporting on the impatience of court personnel
and prosecutor with the pace of video arraignments).


339 Raburn-Remfry, supra note 24, at 833 (regarding courtroom atmosphere: “One may argue that the physical and
psychological atmosphere of a jail, as opposed to the atmosphere of a courtroom, is so inherently coercive that the jail
itself prevents detainees from objectively assessing their situation.”).


340
See, e.g., Commonwealth v. Ingram, 46 S.W.3d 569, 571 n.4 (Ky. 2001) (describing the procedure employed to
replace video arraignments; a courtroom was established in the jail and court held in that location).


341 If such a requirement is adopted, it should be carefully enforced. The government argued in light of the defendant's size
and past behavior that he could not safely be transported, but the defendant was able to point out that the marshals had


recently transported him across the country for a hearing in a civil case. See Lawrence, 248 F.3d at 302.


342
See Illinois v. Allen, 397 U.S. 337, 342-43 (1970) (holding that a trial court can exclude a disruptive defendant from
trial).


343 ABA Standards for Criminal Justice, Defense Function standards 4-2.1, 4-3.8 (2002) (noting that counsel's obligation
is to maintain ongoing communication with the client).


344
See Benjamin v. Fraser, 264 F.3d 175, 179 (2d Cir. 2001).


345
Id. at 180 (quoting that “‘attorney-client visitation has been significantly compromised’ by the delays”).


346 ABA Standards for Criminal Justice, Defense Function standard 4-3.1.


347 See, e.g., Lofstrom, supra note 8, at 8 (discussing videoconferencing facilities made available to public defenders). But
see Lederer, supra note 23, at 1106 (“There is a risk, however, that even if effective and secret privileged communications
can be provided, the artificiality and practical difficulty incumbent in their use may chill communications.” (footnote
omitted)); id. at 1106 n.41 (questioning whether telephone or video is an appropriate way to establish rapport with
clients).


348 See, e.g., O'Conaill, Whittaker & Wilbur, supra note 53, at 420 (identifying problems of video interaction that hinder
interactions both for getting information and for giving advice; the authors were considering conference interactions,
not one-on-one discussions).
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349 Garau et al., supra note 74, at 309 (stating that audio only is inferior to video or face-to-face communication); Leonard
J. Haas, J.G. Benedict & Joseph C. Kobos, Psychotherapy by Telephone: Risks and Benefits for Psychologists and
Consumers, 27 Prof. Psychol.: Res. & Prac. 154, 154 (1996) (criticizing the view that telephone offers advantages in
therapeutic relationships); O'Conaill, Whittaker & Wilbur, supra note 53, at 419 (noting the negative characteristics of
video but concluding that participants preferred video to audio conferencing); A.A.L. Reid, Comparing Telephone with
Face-to-Face Contact, in The Social Impact of the Telephone 386, 399-400 (Ithiel de Sola Pool ed., 1977) (comparing
telephonic communication favorably with face-to-face transactions in the business setting, but also reporting that video
produced a more favorable impression than audio alone). But see Gerald W. Grumet, Telephone Therapy: A Review and
Case Report, 49 Am. J. Orthopsychiatry 574, 576 (1979) (noting that the intimacy and privacy of telephone conversation
can make it useful for therapy); Spiro & Deventis, supra note 329, at 31 (discussing the advantages and disadvantages of
using the telephone for therapy); Jane E. Tausig & Ellen W. Freeman, The Next Best Thing to Being There: Conducting
the Clinical Research Interview by Telephone, 58 Am. J. Orthopsychiatry 418, 420, 425 (1988) (suggesting that the
telephone may offer advantages over face-to-face sessions in some therapy contexts, but also noting that the lack of
visual cues hamper communication). In addition to providing some access to visual cues, videoconferencing may offer
a more formal attorney-client interaction than the telephone. See also David Lester, The Unique Qualities of Telephone
Therapy, 11 Psychotherapy: Theory, Res. & Prac. 219, 221 (1974) (noting the benefits of the telephone for therapy but
noting that counselors may tend to slip into a conversational tone).


350 See, e.g., Fish, Kraut, Root & Rice, supra note 57, at 37 (reporting on the benefits of videoconferencing for fostering
informal communication).


351 Sellen, supra note 53, at 404 (noting that videoconferencing is better for communicating visual cues).
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REMOTE ADJUDICATION IN IMMIGRATION 


Ingrid V. Eagly 


ABSTRACT—This Article reports the findings of the first empirical 


study of the use of televideo technology to remotely adjudicate the 


immigration cases of litigants held in detention centers in the United States. 


Comparing the outcomes of televideo and in-person cases in federal 


immigration courts, it reveals an outcome paradox: detained televideo 


litigants were more likely than detained in-person litigants to be deported, 


but judges did not deny respondents’ claims in televideo cases at higher 


rates. Instead, these inferior results were associated with the fact that 


detained litigants assigned to televideo courtrooms exhibited depressed 


engagement with the adversarial process—they were less likely to retain 


counsel, apply to remain lawfully in the United States, or seek an 


immigration benefit known as voluntary departure. 


Drawing on interviews of stakeholders and court observations from 


the highest-volume detained immigration courts in the country, this Article 


advances several explanations for why televideo litigants might be less 


likely than other detained litigants to take advantage of procedures that 


could help them. These reasons include litigants’ perception that televideo 


is unfair and illegitimate, technical challenges in litigating claims over a 


screen, remote litigants’ lower quality interactions with other courtroom 


actors, and the exclusion of a public audience from the remote courtroom. 


This Article’s findings begin an important conversation about technology’s 


threat to meaningful litigant participation in the adversarial process. 
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If you come into the courtroom and you see it’s a courtroom and you see the 
judge at a big desk wearing a black robe, then you realize it’s a court. If you 
take that same person and you put him in the video room . . . they see me 
basically as a big, disembodied head on the television. How is that any 
different than watching People’s Court or Judge Judy or something like that? 
They don’t really, really get it sometimes. We get it because we do it all the 
time—that’s our job. But I’m not sure with the particular respondents whether 
they realize sometimes what goes on.1  


INTRODUCTION 


Over the past two decades, federal immigration courts have steadily 


expanded their reliance on videoconferencing technology. In 2012 alone, 


immigration judges conducted over 134,000 hearings in which the trial 


judge and the immigrant litigant met over a television screen, rather than 


face-to-face.2 This reliance on technology is reserved almost exclusively 


for immigrants held in detention. Today, nearly one-third of all detainees 


attend their immigration hearings by video, rather than in the traditional in-


person courtroom setting.3 If current trends continue, the majority of all 


detained immigrants will soon be assigned to televideo courtrooms to 


determine whether they will be deported from the United States.4 


 


1 Telephone Interview #48 with Representative, Nat’l Ass’n of Immigration Judges (Jan. 21, 2014) 


(on file with author). To protect confidentiality, all interviews cited in this Article are referenced by 


interview number, title, and organization type. 
2 See infra Figures 1 & 2. 
3 See infra Figure 4. 
4 For examples of televideo’s continued expansion in immigration court, see Julia Preston, 


Detention Center Presented as Deterrent to Border Crossings, N.Y. TIMES, Dec. 14, 2015, http:// 
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The Department of Justice characterizes remote adjudication as a 


“force multiplier”5 that assists overburdened immigration courts by 


expediting the processing of cases,6 enhancing judicial flexibility in case 


management,7 reducing transportation costs,8 improving law enforcement 


and courtroom safety,9 and expanding access to counsel.10 Despite such 


claimed benefits, critics of televised adjudication express deep skepticism. 


 


www.nytimes.com/2014/12/16/us/homeland-security-chief-opens-largest-immigration-detention-center-
in-us.html [http://perma.cc/DU5X-PX3Q] (announcing that immigration cases at the largest-yet 


detention center in Dilley, Texas will be held by videoconference); Kate Linthicum, ICE Opens 400-


Bed Immigration Detention Center near Bakersfield, L.A. TIMES, Mar. 24, 2015, http://www.latimes. 


com/local/lanow/la-me-ln-ice-immigration-detention-mcfarland-20150323-story.html [http://perma.cc/ 


F9RT-NXQZ] (revealing that immigrants held at a new detention facility in Bakersfield, California 


“will have their court hearings via live video feeds”). 
5 FUNMI E. OLORUNNIPA, ADMIN. CONFERENCE OF THE U.S., AGENCY USE OF VIDEO HEARINGS: 


BEST PRACTICES AND POSSIBILITIES FOR EXPANSION 33 (Apr. 22, 2011), available at https:// 


www.acus.gov/sites/default/files/documents/Revised-Draft-Report-on-Agency-Use-of-Video-Hearings-
4-22-11.pdf [https://perma.cc/B3VS-FQAY] (quoting a representative of the Executive Office for 


Immigration Review (EOIR) as saying that “the use of VTC technology to hold hearings is a force 


multiplier”). 
6 See, e.g., EXEC. OFFICE FOR IMMIGRATION REVIEW, U.S. DEP’T OF JUSTICE, EOIR’S VIDEO 


TELECONFERENCING INITIATIVE 1 (2009) [hereinafter VIDEO INITIATIVE], available at http:// 


www.justice.gov/eoir/press/VTCFactSheet031309.pdf [http://perma.cc/5SKY-TYPS] (claiming that 
televideo expedites hearings); EXEC. OFFICE FOR IMMIGRATION REVIEW, U.S. DEP’T OF JUSTICE, CHIEF 


IMMIGRATION JUDGE INITIATIVE: IMMIGRATION COURT VTC REVIEW 1 (Jan. 2011) [hereinafter VTC 


REVIEW] (on file with author) (obtained by author with FOIA request #2013-15953) (“The use of VTC 
in the immigration court is believed to be an efficient way to adjudicate cases and to meet the Case 


Completion Goals for detained cases.”). 
7 John Stanton, The Technology the Government Uses for Immigration Hearings Doesn’t Work 


Right, BUZZFEEDNEWS (Aug. 11, 2014, 10:07 AM), http://www.buzzfeed.com/johnstanton/the-


technology-the-government-uses-for-immigration-hearings#.nh41JOK0Ds [http://perma.cc/DQU2-
FDZE] (quoting an EOIR official promoting televideo as a tool that “provides coverage to locations 


where [we do] not have a physical presence and, in areas where [we do] have a physical presence, 


creates greater flexibility in docket management by enabling non-local judges to assist with hearing 
cases”) (alteration in original). 


8 See, e.g., LENNI B. BENSON & RUSSELL R. WHEELER, ADMIN. CONFERENCE OF THE U.S., 


ENHANCING QUALITY AND TIMELINESS IN IMMIGRATION REMOVAL ADJUDICATION 94 (2012), 
available at https://www.acus.gov/sites/default/files/documents/Enhancing-Quality-and-Timeliness-in-


Immigration-Removal-Adjudication-Final-June-72012.pdf [http://perma.cc/DM3E-LD7P] (“Proponents 


say VTC hearings save EOIR the cost of transporting judges and staff to hearing sites and saves DHS 
costs of transporting detained respondents.”). 


9 See, e.g., id. at 92 (citing an EOIR official as explaining that televideo technology enhances 


courtroom safety); ASSESSMENT OF THE INS ENCRYPTED MULTIMEDIA VIDEO TELECONFERENCING 


PILOT at 22 [hereinafter INS ASSESSMENT] (on file with author) (noting that the “benefits to the 


Government” of teleconferencing deportation proceedings include “less exposure of law enforcement 
officers to risks associated with transportation of prisoners”). 


10 See, e.g., BENSON & WHEELER, supra note 8, at 93 (“VTC can increase the availability of 


representation during hearings by enabling an attorney who is unable or unwilling to travel to the site of 
a hearing to participate in the hearing from a remote location.”); EXEC. OFFICE FOR IMMIGRATION 


REVIEW, U.S. DEP’T OF JUSTICE, THE IMMIGRATION JUDGE BENCHBOOK 3 (2014) [hereinafter 


IMMIGRATION BENCHBOOK], available at http://www.justice.gov/sites/default/files/eoir/legacy/2014/ 
08/15/Televideo_Guide.pdf [http://perma.cc/S87K-WU5H] (claiming that remote adjudication can 


improve “the ability of counsel to represent detained aliens”). 



http://www.justice.gov/sites/default/files/eoir/legacy/
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Several influential immigration groups strenuously oppose the move away 


from face-to-face courtrooms, arguing that the practice prejudices those 


televideo respondents who pursue claims at trial.11 Federal appellate courts 


have warned that the practice might violate the statutory right to a fair 


hearing, or even constitutional due process, if it were to affect the ultimate 


decision at trial on the merits.12 The limited academic scholarship 


addressing remote immigration adjudication has joined in critiquing the 


practice, primarily because of its potential to interfere with judicial fact-


finding at trial.13 In defending against these concerns, court officials 


consistently return to one central refrain: televideo is functionally 


equivalent to in-person adjudication.14 That is, it does not affect decisional 


outcomes at trial.15 


Despite the divergence in views about televideo’s potential to 


influence deportation trials, missing from either side of the discussion is an 


exploration of the complementary relationship between remote adjudication 


and litigant participation in the adversarial process. This oversight is 


surprising because televideo technology infuses the entire court process, 


 


11 See, e.g., Letter from Thomas M. Susman, Dir., Gov’t Affairs Office, Am. Bar Ass’n, to 


Members of the Committee on Adjudication, Admin. Conference of the U.S. (Feb. 17, 2012), available 


at http://www.americanbar.org/content/dam/aba/uncategorized/GAO/2012feb23_immigrationadjudica 


tionreport_c.authcheckdam.pdf [http://perma.cc/NEV3-YNLU] (“The ABA opposes using 
videoconferencing . . . except in procedural matters in which the noncitizen has given consent.”); Letter 


from the American Immigration Council & the American Immigration Lawyers Association, to Jean 
King, Acting Gen. Counsel, Exec. Office of Immigration Review 4 (Nov. 27, 2012), available at http:// 


legalactioncenter.org/sites/default/files/EOIR%20Reg%20Review%20Comments-FINAL%2011-27-12. 


pdf [http://perma.cc/M45G-PHJZ] (recommending evidentiary hearings on the merits be conducted in 
person). 


12 See, e.g., Rapheal v. Mukasey, 533 F.3d 521, 532–34 (7th Cir. 2008) (finding that the statutory 


right to a fair hearing is violated if video has “the potential for affecting the IJ’s view of [the 
respondent’s] credibility and in turn the outcome of [the] case”). 


13 See, e.g., Aaron Haas, Videoconferencing in Immigration Proceedings, 5 PIERCE L. REV. 59, 82 


(2006) (arguing that televideo violates due process); Emily B. Leung, Technology’s Encroachment on 
Justice: Videoconferencing in Immigration Court Proceedings, 14-07 IMMIGR. BRIEFINGS 1 (2014) 


(arguing that videoconferencing interferes with the immigration judge’s ability to assess the 


respondent’s credibility); Developments in the Law—Access to Courts, 122 HARV. L. REV. 1151, 1181–
82 (2009) (concluding that videoconferencing obstructs the court’s fact-finding process). 


14 See, e.g., EXEC. OFFICE FOR IMMIGRATION REVIEW, QUESTIONS FROM THE ADMINISTRATIVE 


CONFERENCE OF THE UNITED STATES REGARDING THE VIDEO HEARING PROCESS IN IMMIGRATION 


ADJUDICATION AT EOIR 3 (2011) [hereinafter EOIR VIDEO HEARINGS] (on file with author) 


(“Generally, there is no difference [between video and in-person hearings] aside from the fact that in a 
video hearing at least one party is not physically at the hearing location.”); Letter from Michael F. 


Rahill, Assistant Chief Immigration Judge, to Geoffrey Heeren, Legal Assistance Found. of Metro. Chi. 


(Mar. 3, 2005) (on file with author) (describing televideo and in-person adjudication as “functionally 
equivalent”). 


15 EXEC. OFFICE FOR IMMIGRATION REVIEW, U.S. DEP’T OF JUSTICE, EOIR HEADQUARTERS 


IMMIGRATION COURT 1 (2004), available at http://www.justice.gov/eoir/press/04/HQICFactSheet.pdf 
[http://perma.cc/3X2X-EE9S] (claiming that televideo hearings “do[] not change the adjudicative 


quality or decisional outcomes”). 



http://www.americanbar.org/content/dam/aba/uncategorized/GAO/2012feb23_immigrationadjud
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not just the point when the case proceeds to trial and the judge is called 


upon to issue a formal ruling on a litigant’s petition. Yet, the existing 


debate does not consider the potential of televideo to shape the assertion of 


rights by the litigant subjected to the procedure. These important rights 


include the right to assert a claim to remain in the United States16 and the 


right to retain an attorney to assist in pursuing that claim.17 


This Article presents empirical findings from the first comprehensive 


study of the federal immigration system’s experiment with remote 


adjudication. One aspect of this research is quantitative analysis of a 


comprehensive electronic database of all federal immigration court 


proceedings collected by the Justice Department’s Executive Office for 


Immigration Review and obtained for research through the Freedom of 


Information Act.18 These highly informative data include coding at the 


individual hearing level for adjudicative medium (televideo or in person), 


yet until now have never been independently analyzed for purposes of 


understanding televideo adjudication. 


As discussed in Part II of this Article, these data uncover a paradoxical 


result: televideo cases were more likely to result in deportation,19 yet there 


was no statistically significant evidence that judges adjudicated deportation 


cases more harshly over a video screen. Instead, when compared with 


similar detained in-person cases,20 detained televideo cases exhibited 


depressed engagement with the adversarial process. Televideo litigants 


were less likely to retain counsel,21 pursue an application for permission to 


 


16 A noncitizen found subject to removal by an immigration judge may apply for one or more 


discretionary forms of “relief,” such as asylum or cancellation of removal. A noncitizen granted relief 
from removal may remain lawfully in the United States. For a discussion of different types of relief 


from removal, see infra notes 91–95 and accompanying text. 
17 Although there is a right to be represented by counsel in immigration proceedings, the expense of 


counsel is borne by the respondent. 8 U.S.C. § 1229a(b)(4)(A) (2012) (“[T]he alien shall have the 


privilege of being represented, at no expense to the Government, by counsel of the alien’s choosing 
who is authorized to practice in such proceedings[.]”). See generally Ingrid V. Eagly, Gideon’s 


Migration, 122 YALE L.J. 2282 (2013) (discussing how lessons from the criminal system’s 


establishment of a public defender might inform the evolution of the right to counsel in the immigration 
system).  


18 These Freedom of Information Act requests were made by the Transactional Records Access 


Clearinghouse (TRAC), a data-gathering and research nonprofit organization at Syracuse University. I 
gained access to these data through my appointment as a TRAC Fellow. See Transactional Records 


Access Clearinghouse, TRAC Fellows Program (2011), http://trac.syr.edu/fellows/ [http://perma.cc/


H45N-2L6E].  
19 See infra Figure 10 (showing that detained televideo removal cases were more likely to result in 


deportation than detained in-person removal cases). 
20 In order to ensure that similarly situated cases were used for this comparison of televideo versus 


in-person adjudication, the data in this study were limited to only adult removal cases decided during 


2011 and 2012 in which the respondents remained detained during the entire case. See infra Part II. 
21 For readers interested in other issues regarding attorney representation in immigration court, see 


Ingrid V. Eagly & Steven Shafer, A National Study of Access to Counsel in Immigration Court, 164 U. 
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remain lawfully in the United States (known as relief),22 or seek the right to 


return voluntarily (known as voluntary departure).23 Moreover, these 


televideo versus in-person differences in litigant engagement remained 


statistically significant24 even when controlling for numerous factors that 


could influence case outcomes, including prosecutorial charge type, 


proceeding type, judge assignment, representation by counsel, nationality, 


and fiscal year of decision.25 When compared to similarly situated detained 


televideo respondents, detained in-person respondents were a remarkable 


90% more likely to apply for relief, 35% more likely to obtain counsel, and 


6% more likely to apply only for voluntary departure.26 


By contrast, review of the immigration court’s own case data does not 


support the conclusion that televideo courts assigned disadvantage in 


allocating relief to detained immigrants who appeared on a television 


screen. In other words, after controlling for numerous factors that could 


influence decisionmaking on the merits (including the judge assigned to the 


case, representation by counsel, prosecutorial charge type, nationality, and 


fiscal year of decision), there was no statistically significant difference in 


grant rates for relief and voluntary departure applications across televideo 


and in-person detained cases.27 Televideo must therefore be understood as 


having an indirect relationship to overall substantive case outcomes—one 


linked to the disengagement of litigants who are separated from the 


traditional courtroom setting. 


 


PA. L. REV. 1 (forthcoming 2015) (presenting the results of the first national study of access to counsel 


in removal proceedings). 
22 See supra note 16. 
23 A noncitizen in removal proceedings may apply for permission to leave the United States 


“voluntarily” instead of by order of the immigration judge. 8 C.F.R. § 1240.11(b) (2015). Voluntary 


departure is often considered to be a benefit, as it allows the immigrant to avoid certain harsh 


consequences of a judge-issued removal order, such as bars to lawful readmission. However, given that 
respondents granted voluntary departure must leave the country, this Article does not refer to voluntary 


departure as a form of relief. This approach follows that adopted by EOIR, which defines voluntary 


departure as “a form of removal, not a type of relief.” EXEC. OFFICE FOR IMMIGRATION REVIEW, U.S. 
DEP’T OF JUSTICE, FY 2012 STATISTICAL YEAR BOOK, at Q1 (2013) [hereinafter 2012 YEARBOOK], 


available at http://www.justice.gov/eoir/statspub/fy12syb.pdf [http://perma.cc/RWD4-EG8S]. 
24 Most of the findings in this Article are significant at the most stringent p < 0.001 level, which 


means that the probability of this result occurring by chance is less than one in one thousand. The 


generally accepted threshold for statistical significance is 0.05, which indicates that the observed 


differences are not consistent with being due to chance. ALAN AGRESTI & BARBARA FINLAY, 
STATISTICAL METHODS FOR THE SOCIAL SCIENCES 154 (4th ed. 2009). 


25 To aid interested readers, additional detail regarding the coding and analysis of the immigration 


court data is provided in this Article’s Appendix. 
26 These percentages are based on the differences in predicted probabilities calculated from the 


logit regression on the Active Base City Sample of detained removal cases displayed in Figure 11, 
infra. 


27 See infra Part II. 
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Analysis of the immigration court data also demonstrates that reliance 


on televideo is reshaping immigration adjudication in profound ways that 


have thus far been underappreciated. Although government officials often 


describe televideo as “an important hearing tool” that promotes efficiency 


in all types of immigration cases,28 in practice it is used almost exclusively 


to adjudicate the cases of detained immigrants.29 In addition, these 


televideo cases, when compared to similar detained cases litigated in 


person, are resolved more quickly—in fewer days and with fewer trials.30 


Far from a neutral adjudicative tool, televideo should instead be understood 


as an intentional design element of a rapidly evolving detention-to-


deportation pipeline. 


To clarify these quantitative findings, I turn to research I conducted 


during a series of visits to immigration courts and detention centers.31 This 


qualitative investigation included site visits to six of the highest volume 


televideo jurisdictions in the country: Chicago, Elizabeth (New Jersey), 


Houston, Los Angeles, Newark, and San Antonio. During these visits I 


observed in-person and televideo hearings at thirteen different hearing 


locations.32 In addition to attending court sessions, I attended know-your-


rights sessions offered by nonprofit organizations to educate unrepresented 


detainees about the court process.33 My research also benefitted from the 


 


28 BRIAN M. O’LEARY, CASE MANAGEMENT AND OPERATING POLICIES: HEARINGS CONDUCTED 


BY VIDEO-CONFERENCE IN THE IMMIGRATION COURTS 4 (2007) [hereinafter CASE MANAGEMENT AND 


OPERATING POLICIES] (on file with author) (detailing “The Advantages” of televideo, such as reduced 


“travel time and costs” and “increased pro bono representation,” and concluding by advising 


immigration judges: “Video is an important hearing tool. Learn to use it!”). 
29 See infra Figure 2. Although I frequently use the term “immigrant” or “noncitizen” to describe 


the subject of removal proceedings, this terminology is not meant to diminish the very real problem of 
the government’s placement of United States citizens in deportation proceedings. See generally Rachel 


E. Rosenbloom, The Citizenship Line: Rethinking Immigration Exceptionalism, 54 B.C. L. REV. 1965, 


1968–71 (2013) (exploring the complexity of having citizenship determined in the context of a 
deportation proceeding). 


30 See infra Figure 7 & notes 143–45. 
31 Mixing quantitative and qualitative approaches can produce a better understanding of many 


research problems. See JOHN W. CRESWELL & VICKI L. PLANO CLARK, DESIGNING AND CONDUCTING 


MIXED METHODS RESEARCH (2d ed. 2011). 
32 I observed in-person detained removal hearings in Chicago, Elizabeth (New Jersey), Houston, 


Los Angeles, and Pearsall (Texas). In addition, to improve my comparative understanding, I observed 


televideo detained hearings together with the detainees at the following locations: Texas State 
Penitentiary at Huntsville in Huntsville, Texas; Karnes County Civil Detention Center in Karnes City, 


Texas; Kenosha County Detention Center in Kenosha, Wisconsin; and Essex County Correctional 


Facility in Essex, New Jersey. In these settings, I observed the judge and other courtroom participants 
on the video screen. In addition, I observed televideo removal hearings (together with the judge, 


prosecutor, and immigrant counsel) in the following detained immigration courtrooms: Chicago, 


Elizabeth, Los Angeles, Newark, and San Antonio. 
33 I attended the nonprofit know-your-rights information sessions held at the following detention 


locations: Elizabeth Contract Detention Facility in Elizabeth, New Jersey; Houston Contract Detention 
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opportunity to tour six different detention centers and jails that house 


immigrants awaiting their court hearings.34 


Finally, my inquiry into televideo practices draws on the expertise 


shared during forty-nine in-depth interviews with people familiar with the 


practice of immigration adjudication.35 To aid in identifying individuals 


suitable for participation in the study, I contacted persons in supervisory 


positions at nonprofit legal services organizations,36 attorneys appearing on 


the court’s list of free and low-cost immigration providers,37 partners at law 


firms with immigration expertise,38 leaders of major immigration 


organizations,39 representatives of the National Association of Immigration 


Judges,40 and prosecutors with Immigration and Customs Enforcement 


(ICE).41 Interviews with detainees were not included due to restrictions 


placed by immigration officials on communicating with immigrants held in 


detention facilities.42 


 


Facility in Houston, Texas; South Texas Detention Facility in Pearsall, Texas; Kenosha County 


Detention Center in Kenosha, Wisconsin; and Essex County Correctional Facility in Essex, New Jersey. 
34 ICE and correctional officials hosted tours for me at the following detention facilities: Elizabeth 


Contract Detention Facility, Essex County Correctional Facility, Kenosha County Detention Center, 


Houston Contract Detention Facility, Karnes County Civil Detention Center, and South Texas 
Detention Facility. 


35 I conducted these semistructured interviews with the informed consent of participants pursuant to 


a protocol approved by the UCLA Institutional Review Board. 
36 For example, I contacted court-based programs, law school immigration clinics, and immigrant 


legal services organizations. 
37 See Exec. Office for Immigration Review, Free Legal Services Providers, U.S. DEP’T OF 


JUSTICE, http://www.justice.gov/eoir/probono/states.htm [http://perma.cc/C2CP-CF6G]. 
38 In California and Texas, the process of identifying attorneys with immigration expertise was 


aided by state bar specializations in immigration law. 
39 For example, I contacted the local officers of the American Immigration Lawyers Association, 


attorneys practicing at the firms and organizations on the court’s list of free legal services providers, 


and attorneys designated as accepting detained cases on a list published by the National Immigration 


Project of the National Lawyers Guild. 
40 See FAQ’s, NAT’L ASS’N OF IMMIGR. JUDGES, http://naij-usa.org/faqs/ [http://perma.cc/7E7E-


XXEW] (“In 1979, the NAIJ was designated as the recognized representative for collective bargaining 


for all U.S. Immigration Judges.”). Although I invited EOIR officials in Washington, D.C. to participate 
in the study, EOIR declined my interview request. 


41 The agency ultimately declined to have local ICE attorneys participate in the study. However, the 


Director of Field Operations for ICE participated in an interview on behalf of the prosecutorial branch 


of ICE. 
42 Citing security and other concerns, ICE has regularly denied researchers permission to interview 


detainees. See, e.g., LEGAL ASSISTANCE FOUND. OF METRO. CHI. & CHI. APPLESEED FUND FOR 


JUSTICE, VIDEOCONFERENCING IN REMOVAL HEARINGS: A CASE STUDY OF THE CHICAGO 


IMMIGRATION COURT 6 (2005) [hereinafter CHICAGO STUDY], available at http:// chicagoappleseed.org/
wp-content/uploads/2012/08/videoconfreport_080205.pdf [http://perma.cc/V5RW-YEYZ] (noting that 


ICE “refused to allow us to interview immigrants” held in detention centers regarding their court 


experience); Nina Rabin, Unseen Prisoners: Women in Immigration Detention Facilities in Arizona, 
23 GEO. IMMIGR. L.J. 695, 710 (2009) (explaining that researchers “repeatedly requested permission 


from ICE to interview detainees” held in a county jail, but these requests were denied). 
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This on-the-ground assessment of the inner workings of detained 


adjudication suggests that a number of factors are at play in the depressed 


engagement of televideo litigants. As developed in Part III, televideo 


litigants may decline to participate in a system they perceive as unjust or 


rigged to yield unfavorable results. Immigrants forced to pursue a case over 


a video screen often appear bewildered or confused and may experience the 


process as less “real.” Placement away from the physical courtroom 


separates the immigrant from other courtroom actors, including the judge, 


prosecutor, and respondent’s counsel. Detainees and their attorneys are 


frequently discouraged by the numerous logistical and technical difficulties 


associated with litigating televideo cases, such as unpredictable 


interruptions in the video feed, challenges in communicating with 


interpreters not physically present in the same room, and the impossibility 


of confidential attorney–client communication over a public courtroom 


screen. Detainees removed from the courtroom by the video procedure may 


be less likely to understand their rights in the removal process, less likely to 


request a court continuance to find a lawyer, and, especially for those who 


cannot find or afford an attorney, less equipped to assert their claims and 


file the required paperwork. For judges, advising litigants of their rights can 


be awkward and less effective over a screen than face-to-face in the formal 


setting of a courtroom. Yet another factor that could promote televideo 


litigants’ waiver of rights is their physical separation from the courtroom 


audience, including family and supportive community members, due to 


detention facility rules that prevent the public from attending hearings at 


remote locations. 


Opposition to remote adjudication has relied on the conventional 


wisdom that the practice unfairly tilts the balance against litigants at trial. 


This Article fails to confirm that standard hypothesis, but instead 


introduces an entirely new and serious concern into the debate: the 


potential of remote adjudication to interfere with meaningful participation 


in the adversarial process.43 This lack of participation matters because, with 


less attorney involvement and claimmaking by immigrants, televideo cases 


are more likely to result in deportation. Moreover, although this Article 


remains focused on the televideo debate in the immigration system, its 


finding of interference with access to justice is relevant in other contexts, 


such as administrative and criminal proceedings, which are increasingly 


 


43 As such, this Article responds to the call of socio-legal scholars to pay more attention to what 


happens in “the early stages of disputes and to the factors that determine whether” litigants assert and 
vigorously pursue potential claims. William L.F. Felstiner et al., The Emergence and Transformation of 


Disputes: Naming, Blaming, Claiming . . ., 15 LAW & SOC’Y REV. 631, 636 (1981). 
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turning to remote technology in hopes of enhancing courtroom efficiency.44 


So long as participation in the process suffers, remote adjudication cannot 


be defended as the modern functional equivalent of the traditional 


courtroom. 


This Article proceeds in three parts. Part I traces televideo’s expansion 


in detained immigration courts and introduces readers to the basics of 


immigration court procedures. Part II sets forth the key quantitative 


findings based on analysis of the immigration court’s own administrative 


database of immigration court cases. Finally, Part III relies on my in-depth 


qualitative investigation of detained immigration adjudication to offer some 


potential explanations for the asymmetrical patterns observed in the data 


among litigants in pursuing relief, but not among courts in allocating relief. 


I. IMMIGRATION’S REMOTE ADJUDICATION EXPERIMENT 


Federal immigration courts collectively handle over 300,000 trial-


level immigration cases a year and employ over 250 immigration judges.45 


Today’s immigration bench sits in sixty different geographic jurisdictions,46 


referred to in practice as “base cities.” Many base cities have several 


different hearing locations, including hearing locations located inside 


prisons, jails, and detention centers.47 Immigration judges are appointed by 


the Attorney General and serve as employees of the Department of 


Justice’s Executive Office for Immigration Review (EOIR), rather than as 


part of the federal judiciary.48 


 


44 For example, the Administrative Conference of the United States has enthusiastically 


recommended that federal government agencies with high-volume caseloads adopt videoconferencing 


for improved efficiency in adjudication. COMM. ON ADJUDICATION, ADMIN. CONFERENCE OF THE U.S., 


AGENCY USE OF VIDEO HEARINGS: BEST PRACTICES AND POSSIBILITIES FOR EXPANSION 3–4 (2011), 
available at https://www.acus.gov/sites/default/files/documents/Proposed-Recommendation-Video-


Hearings-5-18-2011.pdf [https://perma.cc/BQ6T-AXV6]. The criminal justice system also routinely 


relies on televideo, including for preliminary hearings, arraignments, and bail hearings. Anne Bowen 
Poulin, Criminal Justice and Videoconferencing Technology: The Remote Defendant, 78 TUL. L. REV. 


1089, 1142–56 (2004). 
45 See 2012 YEARBOOK, supra note 23, at B7 fig.2 (reporting that immigration courts received 


317,930 proceedings in fiscal year 2012); EOIR Immigration Court Listing, U.S. DEP’T OF JUSTICE (last 


updated Feb. 2015), http://www.justice.gov/eoir/sibpages/ICadr.htm [http://perma.cc/T5A3-6C3L] 


(listing immigration judges by court jurisdiction). 
46 See EOIR Immigration Court Listing, supra note 45. 
47 For example, the base city of San Antonio, Texas includes hearing locations at the Karnes 


County Civil Detention Center, the Pearsall Detention Facility, the Hutto Residential Facility, and the 


Laredo Detention Facility. See Exec. Office for Immigration Review, List of EOIR Immigration Courts, 


Document #5 (obtained by author with FOIA request #2013-20913 on Dec. 2, 2014) (on file with 
author). 


48 8 C.F.R § 1003.0 (2015) (describing the organization of EOIR within the Department of Justice). 


For a proposal that the immigration courts be restructured as Article I courts, see Dana Leigh Marks, An 
Urgent Priority: Why Congress Should Establish an Article I Immigration Court, 13 BENDER’S 


IMMIGR. BULL. 3 (2008). 
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Immigration judges are charged with the power to order immigrants 


deported.49 Some individuals charged in immigration courts may in fact be 


United States citizens.50 Others are lawful permanent residents, but subject 


to removal based on alleged immigration law violations.51 Still others are 


present without lawful immigrant status but are nonetheless eligible to 


remain lawfully in the United States.52 


For readers unfamiliar with immigration law, it is important to 


acknowledge that many of the immigrants held in detention centers are not 


awaiting court hearings.53 Instead, an increasingly large number of 


detainees are removed from the United States without a court order. For 


example, especially when immigrants are apprehended along the border, 


law enforcement officials may allow them to depart on their own without 


filing any charges in court.54 Immigrants convicted of certain crimes who 


are not lawful permanent residents are subject to “administrative removal” 


without a hearing in immigration court.55 Immigrants previously ordered 


deported by an immigration judge routinely have their prior orders 


administratively “reinstated from its original date” without judicial 


review.56 Similarly, pursuant to a process known as “expedited removal,” 


recent border entrants may be summarily turned back without ever stepping 


foot in a courtroom (or appearing in a court via video).57 Seen in this 


 


49 8 U.S.C. § 1229a(a)(1) (2012). 
50 These citizenship cases include individuals born in the United States as well as those who 


derived citizenship through a parent. See Rosenbloom, supra note 29, at 1972 (explaining how 


citizenship claims occur in deportation cases and citing statistics on the number of United States 
citizens detained or deported). 


51 For example, a lawful permanent resident convicted of an “aggravated felony” is deportable. 


8 U.S.C. § 1227(a)(2)(A)(iii).  
52 For example, certain undocumented battered immigrants may be eligible to gain status as lawful 


permanent residents based on their familial relationship to the batterer. Id. § 1229b(b)(2). As I have 


previously argued, immigration status may best be understood as existing along a spectrum, rather than 
sharply divided between unlawful and lawful status. Ingrid V. Eagly, Criminal Justice for Noncitizens: 


An Analysis of Variation in Local Enforcement, 88 N.Y.U. L. REV. 1126, 1136–37 (2013). 
53 According to Department of Homeland Security statistics, only 230,000 of the 419,384 


noncitizens removed from the United States in 2012 saw an immigration judge. JOHN F. SIMANSKI & 


LESLEY M. SAPP, U.S. DEP’T OF HOMELAND SEC., IMMIGRATION ENFORCEMENT ACTIONS: 2012, at 1–
2, 5 (2013), available at https://www.dhs.gov/sites/default/files/publications/ois_enforcement_ar_2012 


_1.pdf [https://perma.cc/K9JN-MFPM]. 
54 8 C.F.R. § 240.25 (2015) (granting officers the authority “to permit aliens to depart voluntarily 


from the United States . . . in lieu of being subject to proceedings”). 
55 8 U.S.C. § 1228(b)(1) (2012) (allowing the removal of aliens “convicted of committing 


aggravated felonies”). 
56 Id. § 1231(a)(5). 
57 Id. § 1225(b)(1)(A)(i). For example, expedited removal applies to individuals apprehended 


within 100 miles of the border that have not been in the country for more than two weeks. Designating 


Aliens for Expedited Removal, 69 Fed. Reg. 48,877, 48,880 (Aug. 11, 2004). 
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broader context, deportation by order of a federal immigration judge is but 


one component of current immigration enforcement efforts.58 


The remainder of this Part describes the history and development of 


the televideo mode of adjudication in immigration courts. Remote 


adjudication began as a small-scale experiment in Chicago and soon 


expanded to court locations across the United States. Yet, as the empirical 


analysis presented in this Part establishes, the transition to remote 


adjudication has been reserved almost exclusively for the cases of detained 


immigrants. 


A. Televideo’s Rise in Detention 


Traditionally, most immigration court proceedings were held in 


downtown urban courts, with all participants attending in person. In cases 


involving pretrial detention, detainees were transported from the detention 


facility to attend court hearings in the physical presence of the judge. Some 


detention facilities were in close proximity to the immigration court, 


whereas others required traveling an hour or more on an early morning bus. 


As detained populations grew, some immigration courts opted to instead 


hold court inside detention centers.59 Judges and court staff would travel 


“on detail” and set up courtrooms inside the jails and prisons that housed 


immigrants awaiting their hearings.60 


Televideo represents a new adjudicative approach that instead 


connects the detained immigrant with the judge, prosecutor, and other court 


personnel via a bidirectional video stream.61 Courts equipped with televideo 


 


58 As Jennifer Chacón has noted, “[r]emovals are merely the tip of the iceberg with regard to 


enforcement actions.” Jennifer M. Chacón, A Diversion of Attention? Immigration Courts and the 
Adjudication of Fourth and Fifth Amendment Rights, 59 DUKE L.J. 1563, 1565 (2010). See also Jill E. 


Family, A Broader View of the Immigration Adjudication Problem, 23 GEO. IMMIGR. L.J. 595, 611–32 


(2009) (summarizing the methods, aside from removal hearings, that the government uses to remove 
noncitizens); Shoba Sivaprasad Wadhia, The Rise of Speed Deportation and the Role of Discretion, 


5 COLUM. J. RACE & L. 1, 2 (2015) (documenting a rise in “speed removals” in which immigrants never 


see “a courtroom or an immigration judge,” and are instead subjected to “a limited set of procedural 
protections leading to speedy removals”). 


59 Institutional Hearing Program: Hearing Before the Subcomm. on Immigration and Claims of the 


H. Comm. on the Judiciary, 105th Cong. 41 (1997) [hereinafter IHP Hearings] (prepared statement of 
Michael J. Creppy, Chief Immigration Judge). 


60 Interview #14 with Partner, Small-Size Law Firm (Aug. 7, 2013) (on file with author) 


(explaining that prior to the introduction of videoconferencing, judges “used to circuit-ride” to conduct 


“live, in-person hearings for people” at prisons and detention centers); Interview #47 with 


Representative, Nat’l Ass’n of Immigration Judges (Nov. 21, 2014) (on file with author) (“We were 
doing it a lot. Each of us had prisons . . . we call it ‘detail.’”). 


61 For a discussion of the use of videoconferencing in other courtroom settings, including for 


criminal trials and remote witness testimony, see Nancy Gertner, Videoconferencing: Learning Through 
Screens, 12 WM. & MARY BILL RTS. J. 769 (2004); Fredric I. Lederer, The Road to the Virtual 


Courtroom? A Consideration of Today’s—and Tomorrow’s—High-Technology Courtrooms, 50 S.C. L. 
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technology follow the same basic procedures as in-person courts, the key 


exception being that the immigrant now remains at the detention facility 


and watches the court proceedings on a television screen in the facility’s 


video room. The judge remains in the traditional courtroom with his or her 


courtroom deputy and court staff, and the immigrant is projected onto a 


television screen in the courtroom.62 Typically, the prosecutor, interpreter, 


and any respondent’s counsel remain in the courtroom with the judge rather 


than traveling to the detention facility to appear on video with the 


immigrant.63 


Televideo was introduced to immigration courts in the 1990s. The 


initial experiment with video technology linked immigration judges in 


Chicago, Illinois, with immigrants held at a Federal Bureau of Prisons 


facility in Lexington, Kentucky.64 Despite some technical problems,65 court 


officials concluded that the Chicago initiative was a success. The pilot 


program was credited with reducing travel costs, decreasing “exposure of 


law enforcement officers to risks associated with transportation of 


prisoners,” and improving judges’ hearing schedules.66 


In 1996, Congress authorized the use of televideo in all immigration 


proceedings.67 Under the new law, televideo and in-person hearings became 


interchangeable modes of adjudication.68 The immigration court could now 


conduct all hearings by televideo without ever obtaining consent of the 


immigrant respondent. 


 


REV. 799 (1999); Michael D. Roth, Note, Laissez-Faire Videoconferencing: Remote Witness Testimony 


and Adversarial Truth, 48 UCLA L. REV. 185 (2000). 
62 I was not permitted to photograph the interior of immigration courts. However, for a photograph 


of the standard video screen used in televideo courtrooms, see EXEC. OFFICE FOR IMMIGRATION 


REVIEW, DIGITAL AUDIO RECORDING USER MANUAL 12 fig.3-1 (2012) (obtained by author with FOIA 


request #2014-7182) (on file with author). 
63 I did observe a few exceptions to this standard arrangement. For example, in Los Angeles the 


interpreter remained at the remote location (Adelanto, California). In Houston, the prosecutor remained 


at the remote location (Huntsville, Texas). In one hearing in San Antonio, a respondent’s counsel 
appeared with her client at the remote location (Taylor, Texas). 


64 Memorandum from Lynn E. Petersburg, Deputy Exec. Officer, Office of Mgmt. & Admin, Exec. 


Office for Immigration Review, U.S. Dep’t of Justice, to Jim Moore, Telecomm. Specialist, 


Immigration & Naturalization Serv. 1 (Jan. 5, 1994) (on file with author). 
65 Id. at 2 (outlining a number of “system modifications” that need to be implemented, including 


the need for “telephoto lenses” so that “facial expressions can be discerned”); Letter from Alan Shelton, 


Assistant Comm’r, Sys. Integration Div., U.S. Dep’t of Justice, to Joan Higgins, Assistant Comm’r, 


Detention & Deportation, U.S. Dep’t of Justice (Oct. 20, 1994) (on file with author) (noting that “the 
video equipment utilized [in the pilot] was not of the highest quality nor was its configuration well 


suited for the hearings”). 
66 INS ASSESSMENT, supra note 9, at 22. 
67 Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. No. 104-208, 


§ 304, 110 Stat. 3009-546, 3009-589 (codified at 8 U.S.C. § 1229a(b)(2)(A)(iii) (2012)).  
68 8 C.F.R. § 1003.25(c) (2015) (“An Immigration Judge may conduct hearings through video 


conference to the same extent as he or she may conduct hearings in person.”). 







EAGLY (DO NOT DELETE) 11/10/2015 4:42 PM 


N O R T H W E S T E R N  U N I V E R S I T Y  L A W  R E V I E W 


946 


It is unclear how often immigration courts employed televideo in the 


period immediately following congressional authorization of its use. In 


these early years of televideo’s implementation, as seen in Figure 1, most 


immigration hearings were not coded for adjudicative medium.69 From 


2007 to 2012, however, the data consistently recorded whether immigration 


hearings were conducted in person, by televideo, or, much less frequently, 


by telephone.70 For these six more recent years, televideo can be reliably 


analyzed because the adjudicative medium variable is known in 97% of 


hearing records. 


FIGURE 1: CODING OF IMMIGRATION HEARINGS, BY ADJUDICATIVE MEDIUM,  
FISCAL YEARS 1991–201271 


 
 


 


69 An earlier effort to quantitatively study televideo in asylum cases suffers from the fatal flaw of 


relying on televideo data during the pre-2007 time period when the adjudicatory medium variable was 
not reliably populated. See Frank M. Walsh & Edward M. Walsh, Effective Processing or Assembly-


Line Justice? The Use of Teleconferencing in Asylum Removal Hearings, 22 GEO. IMMIGR. L.J. 259, 


271–72 (2008). 
70 My analysis of the data reveals that during the time period from 2007 to 2012, only 1% of 


adjourned immigration hearings were by telephone. As I observed in my site visits, telephone 
adjudication is generally discouraged by immigration judges and, unlike televideo, requires the 


respondent’s signed consent for use at individual evidentiary hearings on the merits. 8 C.F.R. 


§ 1003.25(c). 
71 Figure 1 and other figures in this Article reporting hearings by fiscal year rely on the scheduled 


adjournment date of the hearing to classify fiscal year. 
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Figure 1 also captures the steady increase in televideo’s use. During 


this six-year period from 2007 to 2012, the absolute number of televideo 


hearings increased nearly three-fold. As Figure 2 depicts, however, 


virtually all of this growth in televideo hearings involved individuals who 


began their cases in detention. Despite having the authority to adjudicate all 


immigration cases by televideo, immigration courts have reserved the 


televideo tool almost exclusively to adjudicate detained cases. 


FIGURE 2: TELEVIDEO IMMIGRATION HEARINGS, BY DETENTION STATUS,  
FISCAL YEARS 2007–201272 


 
This finding of heavy televideo use in detention was confirmed by my 


site visits. One of the rare examples of televideo being used for cases not 


involving detention occurred in Newark, New Jersey, where an 


immigration judge transitioning to a different jurisdiction continued to hear 


his pending nondetained Newark cases by televideo during the transition 


period. Another example occurred in Chicago, where a judge sitting in 


Arlington provided occasional backup by televideo on nondetained cases to 


alleviate strain on the overburdened Chicago judges. 


The rise of televideo parallels a corresponding increase in the practice 


of detaining immigrants while their cases are adjudicated.73 Indeed, 


 


72 Figure 2 contains all hearings, regardless of proceeding type, held in immigration courts, by 


fiscal year of adjournment of the hearing. 
73 For an introduction to the role of detention in immigration enforcement, see Anil Kalhan, 


Rethinking Immigration Detention, 110 COLUM. L. REV. SIDEBAR 42 (2010). 
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Congress’s 1996 authorization of televideo hearings without respondent 


consent coincided with a major expansion of the detention laws,74 including 


mandatory detention for immigrants subject to removal on certain criminal 


grounds.75 My analysis of immigration court data shows that the number of 


detained removal proceedings increased by one-third between 2002 and 


2012.76 


To sustain this trend of detaining immigrants as they litigate their 


court cases, today there are an impressive 34,000 beds maintained 


exclusively for immigration detainees.77 Despite the fact that the majority 


of detainees do not have criminal records,78 this bed space includes rented 


halls of local jails, as well as state and federal prisons.79 As Figures 1 and 2 


reveal, much of the court capacity for handling these detained cases now 


relies on televideo adjudication. Moreover, signaling that this trend may 


continue, the federal government’s newest detention facilities were 


intentionally designed to rely on televideo adjudication.80  


Having documented televideo’s close nexus to the growing practice of 


detaining immigrant litigants, the next Section introduces readers to the 


basics of immigration removal, focusing on the role of televideo at 


different stages in the process. 


 


74 See César Cuauhtémoc García Hernández, Immigration Detention as Punishment, 61 UCLA L. 


REV. 1346, 1361–62 (2014) (reviewing the various laws passed in the 1980s and 1990s that expanded 


federal detention authority). 
75 8 U.S.C. § 1226 (2012); see generally Geoffrey Heeren, Pulling Teeth: The State of Mandatory 


Immigration Detention, 45 HARV. C.R.-C.L. L. REV. 601, 610–11 (2010) (describing the steady 


expansion in criminal grounds for mandatory detention).  
76 My analysis of the EOIR data reveals that immigration courts completed 101,827 detained 


removal proceedings in 2012, up from only 76,142 in 2002. See Appendix (describing EOIR data 


analyzed for this Article). 
77 See generally Nick Miroff, Controversial Quota Drives Immigration Detention Boom, WASH. 


POST (Oct. 13, 2013), http://www.washingtonpost.com/world/controversial-quota-drives-immigration-


detention-boom/2013/10/13/09bb689e-214c-11e3-ad1a-1a919f2ed890_story.html [http://perma.cc/
N6SF-YKQT] (discussing a “bed mandate” that requires ICE to keep an average of 34,000 detainees in 


custody). As Deputy Homeland Security Secretary Alejandro Mayorkas told the press in the summer of 


2014, “[w]e are surging resources to increase our capacity to detain individuals and adults with 
children, and to handle immigration court hearings.” Molly Hennessy-Fiske et al., Obama 


Administration Acts to Ease Immigration Legal Crunch at Border, L.A. TIMES, June 20, 2014, http://


www.latimes.com/nation/nationnow/la-na-nn-border-migrants-white-house-20140620-story.html#page
=1 [http://perma.cc/5Y4V-BX9T]. 


78 Michelle Roberts, Most Immigrants in Detention Did Not Have Criminal Record, Reports AP, 


HUFFINGTON POST (Apr. 15, 2009), http://www.huffingtonpost.com/2009/03/15/most-immigrants-in-
detent_n_175118.html [http://perma.cc/GSQ5-LZKL] (reporting that data obtained with a public 


records request show that of 32,000 immigrants held in detention on January 25, 2009, “18,690 


immigrants had no criminal conviction, not even for illegal entry or low-level crimes like trespassing”). 
79 For additional discussion of the growth in detention to house immigrants during deportation 


proceedings, see Alina Das, Immigration Detention: Information Gaps and Institutional Barriers to 
Reform, 80 U. CHI. L. REV. 137 (2013); Rabin, supra note 42. 


80 See generally supra note 4.  
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B. Televideo Trials 


Detained removal cases begin when immigration authorities 


apprehend noncitizens and formally charge them with removal in a “Notice 


to Appear.”81 Sometimes the initial arrest is by local police, who screen for 


immigration status and transfer the noncitizen to federal immigration 


authorities.82 Court cases for immigrants who remain detained during the 


entire process take anywhere from a few days to a few years, depending on 


the complexity of the case, court backlogs, and other factors.83 


The first court hearing in the removal process is known as the master 


calendar hearing.84 During the master calendar hearing, the immigrant 


responding to the government’s charge—referred to as the respondent—is 


advised of contents of the Notice to Appear. Unrepresented respondents are 


informed of their right to obtain counsel at their own expense and given a 


list of free legal services providers.85 Immigration judges also have an 


obligation to advise respondents of their right to seek relief from removal.86 


As I observed in my site visits and confirmed in my interviews, a 


group of detained immigrants will often appear together in a mass initial 


hearing, rather than individually.87 In these mass hearings, basic rights are 


explained to the entire group, normally followed by an individualized 


 


81 8 C.F.R. § 1240.10 (2015).  
82 See generally Ingrid V. Eagly, Local Immigration Prosecution: A Study of Arizona Before SB 


1070, 58 UCLA L. REV. 1749 (2011) (discussing ways in which local police enforcement of criminal 


law can lead to deportation). As Hiroshi Motomura has argued, the decision to arrest is “the stage of 


discretion that matters” the most in determining who actually is removed from the United States. 


Hiroshi Motomura, The Discretion that Matters: Federal Immigration Enforcement, State and Local 
Arrests, and the Civil–Criminal Line, 58 UCLA L. REV. 1819, 1829 (2011). 


83 The average number of days to adjudicate a detained removal merits proceeding in fiscal years 


2007 to 2012 was twenty-six days (standard deviation of eighty-four days), with a median time to 


completion of one day. However, as discussed in Part II.A, average adjudication times for detained 


removal proceedings with claims for relief were much longer. See infra Figure 7 & notes 143–45. For 
additional analysis of case adjudication times in removal cases, see Eagly & Shafer, supra note 21. 


84 EXEC. OFFICE FOR IMMIGRATION REVIEW, U.S. DEP’T OF JUSTICE, THE IMMIGRATION COURT 


PRACTICE MANUAL § 4.15(a), at 67 (2009) [hereinafter COURT PRACTICE MANUAL], available at http:// 
www.justice.gov/eoir/vll/OCIJPracManual/Practice_Manual_review.pdf [http://perma.cc/EU8T-2YGT] 


(“A respondent’s first appearance before an Immigration Judge in removal proceedings is at a master 


calendar hearing.”).  
85 8 C.F.R. § 1240.10(a)(1)–(3). 
86 Id. § 1240.11(a)(2) (“The immigration judge shall inform the alien of his or her apparent 


eligibility to apply for any of the benefits enumerated in this chapter and shall afford the alien an 


opportunity to make application during the hearing . . . .”).  
87 See, e.g., Telephone Interview #27 with Senior Staff Attorney, Nonprofit Org. (Sept. 11, 2013) 


(on file with author) (“Some judges go ahead and advise everybody of their basic rights and tell them 


they’re under oath all at once in a group; some of them do it individually.”). As Robert Koulish 


described in his pioneering study of asylum adjudication, “[t]he mass calendar hearing operates in an 
assembly line fashion.” Robert E. Koulish, Systemic Deterrence Against Prospective Asylum Seekers: A 


Study of the South Texas Immigration District, 19 N.Y.U. REV. L. & SOC. CHANGE 529, 553 (1992).  







EAGLY (DO NOT DELETE) 11/10/2015 4:42 PM 


N O R T H W E S T E R N  U N I V E R S I T Y  L A W  R E V I E W 


950 


inquiry into whether the respondents understand their rights.88 Sometimes 


respondents at the master calendar hearing will ask the judge for a 


continuance in order to have more time to seek counsel, or to prepare an 


application for relief.89 


Immigration cases that raise complex and contested issues of law or 


fact will continue to trial, known in practice as an individual calendar 


hearing.90 Most frequently, these individual hearings are used when a 


respondent files an application for relief to remain lawfully in the United 


States—such as asylum,91 adjustment of status,92 or cancellation of 


removal.93 To qualify for relief, a respondent must satisfy the applicable 


statutory eligibility requirements and convince the judge that the case 


merits the exercise of favorable discretion.94 


Alternatively (or in addition), some respondents request that the judge 


grant a discretionary benefit known as voluntary departure. Voluntary 


departure requires the respondent to satisfy certain statutory eligibility 


requirements and pay the cost of removal.95 In exchange, the voluntary 


departure recipient must leave the country, but will not be subject to certain 


 


88 See generally United States v. Nicholas-Armenta, 763 F.2d 1089 (9th Cir. 1985) (expressing 


disapproval of a mass immigration hearing in which thirty-three immigrants were deported, but refusing 


to find a per se due process violation). 
89 8 C.F.R. § 1003.29 (“The Immigration Judge may grant a motion for continuance for good cause 


shown.”). See generally Eagly & Shafer, supra note 21, at 33–36, 61–63 (analyzing patterns in judicial 


grants of continuances to find counsel in immigration removal cases).  
90 COURT PRACTICE MANUAL, supra note 84, § 4.16(a), at 79 (“Evidentiary hearings on contested 


matters are referred to as individual calendar hearings or merits hearings. Contested matters include 


challenges to removability and applications for relief.”). As research by Jennifer Koh has shown, at 


times the threshold question of removability itself can be complex and require an individual calendar 
hearing. Jennifer Lee Koh, Rethinking Removability, 65 FLA. L. REV. 1803, 1805–06, 1821–51 (2013). 


91 Asylum is a form of discretionary relief available to individuals who qualify as “refugees” by 


demonstrating past persecution or a well-founded fear of persecution based on the noncitizen’s race, 


religion, nationality, political opinion, and/or membership in a particular social group. 8 U.S.C. 


§ 1101(a)(42)(A) (2012). Applicants for asylum may also be considered for relief under withholding of 
removal and the Convention Against Torture by satisfying a more stringent standard. See generally 


THOMAS ALEXANDER ALEINIKOFF ET AL., IMMIGRATION AND CITIZENSHIP: PROCESS AND POLICY 903–


08 (7th ed. 2012). 
92 Adjustment of status is a form of relief from removal available to noncitizens eligible for lawful 


permanent resident status based on a visa petition approved by the United States Citizenship and 


Immigration Services. 8 U.S.C. § 1255(a). 
93 Cancellation of removal is a form of relief available to both lawful permanent residents and 


undocumented individuals who have lived for a minimum number of years in the United States and who 


satisfy certain requirements. Id. § 1229b. For a discussion of other common types of relief from 
removal, see EXEC. OFFICE FOR IMMIGRATION REVIEW, FORMS OF RELIEF FROM REMOVAL (2004), 


available at http://www.justice.gov/eoir/press/04/ReliefFromRemoval.htm [http://perma.cc/TG2M-


PZ7V]. 
94 8 U.S.C. § 1229a(c)(4). In exercising discretion, immigration judges must “weigh the credible 


testimony along with other evidence of record.” Id. § 1229a(c)(4)(B). 
95 8 C.F.R. § 1240.26(b)–(c) (2015) (setting forth the standards that govern discretionary grants of 


voluntary departure during or at the end of removal proceedings).  
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statutory bars against reentry to the United States that normally attach to 


removal orders.96 


Finally, at any point in the proceeding, eligible detainees may request 


a separate custody hearing to determine eligibility and terms for release on 


bond.97 If release is granted and the immigrant is able to afford the required 


bond amount,98 the case will no longer be part of the immigration court’s 


detained docket. Instead, the respondent will be ordered to appear in person 


before a judge assigned to that jurisdiction’s nondetained court.99 


In keeping with the dominant trial-focused critique of televideo, 


immigration court officials initially maintained that televideo should be 


limited to the reading of charges and other pretrial procedural hearings, but 


not relied on for individual hearings where judges decide the merits of 


cases.100 Over time, however, officials retreated from this position, 


eventually allowing televideo’s use in all hearings, including individual 


hearings.101 As explained by one immigration prosecutor during my site 


visit, judges used to allow respondents appearing by televideo to at least 


attend their merits hearing in person, but “now video is the default” for all 


hearings. A seasoned practitioner similarly lamented that initially officials 


would “bring the client to the immigration court” for trial.102 But, later, as 


 


96 8 U.S.C. § 1182(a)(9)(A). 
97 8 C.F.R. § 1003.19(a), (d). Certain categories of immigrants are not eligible for release on bond. 


Id. § 1236.1(c). For example, noncitizens convicted of certain types of crimes may be mandatorily 


detained during the removal period. 8 U.S.C. § 1226(c)(1). For a convincing argument that counsel 


should be appointed to determine whether detainees may be mandatorily detained, see Mark Noferi, 
Cascading Constitutional Deprivation: The Right to Appointed Counsel for Mandatorily Detained 


Immigrants Pending Removal Proceedings, 18 MICH. J. RACE & L. 63 (2012). 
98 Although many detainees are ineligible for release, others remain detained despite a release order 


because they cannot afford the bond amount set by the court. The statutory minimum bond amount is 


$1500, 8 U.S.C. § 1226(a)(2)(A), although judges may also release respondents on their own 
recognizance, id. § 1226(a)(2)(B). In the custody hearings that I observed around the country, bond 


amounts set by judges ranged from a low of $1500 to a high of $50,000. I routinely observed judges 


ordering release with a bond amount that the immigrant stated at the hearing he or she would be unable 
to afford. 


99 During my site visits, I observed respondents released from custody by the judge and ordered to 


report to their next court hearing in person at a nondetained court location. Several interviewees also 
confirmed this practice. See, e.g., Telephone Interview #23 with Supervising Detention Attorney, 


Nonprofit Org. (Sept. 5, 2013) (on file with author) (noting that respondents released from custody 


“would be moved to the docket of one of the nondetained judges”). 
100 See IHP Hearings, supra note 59, at 41 (prepared statement of Michael J. Creppy, Chief 


Immigration Judge, explaining that televideo was initially reserved for master calendar hearings).  
101 EOIR VIDEO HEARINGS, supra note 14, at 3 (“All types of proceedings may be heard by 


[televideo]. EOIR conducts removal proceedings including master calendar (pleadings, issue 


identification and scheduling), and individual hearing through VTC.”). 
102 Telephone Interview #20 with Partner, Small-Size Law Firm (Aug. 21, 2013) (on file with 


author). 
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televideo was more fully implemented, “they stopped bringing the 


client.”103 


FIGURE 3: TELEVIDEO HEARINGS IN DETAINED REMOVAL PROCEEDINGS,  
BY HEARING TYPE, FISCAL YEARS 2007–2012104 


 
Figure 3 traces this rise in televideo’s use across all types of detained 


removal hearings.105 The televideo tool is now relied on for master calendar 


hearings, custody hearings, and individual hearings. Although individual 


hearings remained the least common type of televideo hearing, this finding 


simply reflects the infrequency of trials in detained removal cases. During 


the six-year period from 2007 to 2012, only 7% of detained removal cases 


 


103 Id. Other attorneys made similar comments. See, e.g., Telephone Interview #23, supra note 99 


(explaining that initially only master calendar hearings were by video, but “when they got the 


technology to have two courtrooms equipped with the video equipment then everyone started, for both 
masters and merits, appearing by video”). 


104 Figure 3 contains all adjourned hearings in detained removal proceedings. “Master” includes 


hearings coded as Detained Master, Master Asylum, and Initial Master. “Individual” includes 


Individual, Individual Detained, and Individual Asylum. “Other” includes less common hearing types, 


such as attorney discipline hearings. 
105 Although removal is by far the most common type of immigration proceeding, other proceeding 


types include credible fear, reasonable fear, claimed status, asylum only, rescission, continued detention 


review, Nicaraguan Adjustment and Central American Relief Act (NACARA), and withholding only. 
2012 YEARBOOK, supra note 23, at C1–C3 & C3 tbl.3 (classifying 310,455 out of the 317,930 


proceedings received by the immigration courts in 2012 as removals). 
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contained one or more individual hearings, compared to 42% of removal 


cases for respondents who were never detained.106 


Another important pattern that emerges from the data is that for most 


removal proceedings the same adjudicative medium (televideo or in 


person) was used for all hearings. In other words, once an individual 


immigrant’s removal process began in one mode, all subsequent hearings 


followed in the same mode. 


Figure 4 depicts the different approaches to adjudicative medium 


using the detained removal proceeding as the unit of analysis.107 In the most 


common adjudicative model, which I call pure in-person adjudication, all 


hearings within a proceeding are held in person. In the second most 


common adjudicative model, which I call pure televideo adjudication, all 


hearings within a proceeding are held by televideo. In the third adjudicative 


model, which I call hybrid adjudication, in-person and video hearings are 


both used within a single proceeding. 


As Figure 4 reveals in more detail, reliance on pure in-person 


adjudication in detained removal merits proceedings declined sharply 


during the six-year period from 2007 to 2012. In its place, pure televideo 


adjudication increased.108 By 2012, almost one-third of detained 


proceedings were conducted using pure televideo adjudication: 25,955 


detained proceedings used pure televideo adjudication, compared to 63,877 


that used pure in-person adjudication. In contrast, for individuals never 


subject to detention, 97.7% of removal proceedings in 2012 received pure 


in-person adjudication.109 That is, individuals not subject to detention 


almost always proceeded in person with the judge. 


 


 


106 These differences were statistically significant (p < 0.001, equality of proportions test). The 


smaller number of trials in detained cases corresponds with the fact that detained cases also included 


fewer claims for relief. Nationally, only 7% of detained removal cases included at least one affirmative 
claim for relief (other than voluntary departure), compared to 49% of never-detained removal cases (p < 


0.001, equality of proportions test). 
107 To clarify, a “proceeding” often contains several different hearings. For example, a proceeding 


could begin with a master calendar hearing, later include a custody hearing, and end with an individual 


hearing. 
108 Although the total number of detained removal proceedings increased during the decade from 


2002 to 2012, see supra note 76 & Figure 4, infra, reflects that the total number of detained proceedings 


declined somewhat during the 2007 to 2012 time period. 
109 The remaining never-detained removal proceedings decided in 2012 were adjudicated in the 


pure televideo mode (0.8%) and in the hybrid mode (1.5%). 
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FIGURE 4: DETAINED REMOVAL PROCEEDINGS, BY ADJUDICATIVE MODE, 
FISCAL YEARS 2007–2012110 


 
Figure 4 also demonstrates that hybrid proceedings—which included 


at least one televideo and one in-person hearing—were relatively 


infrequent among detained cases. When detained hybrid proceedings did 


occur, they fell into one of several different scenarios. One scenario 


occurred when televideo equipment was not available, either due to 


equipment failure or insufficient availability of televideo courtrooms.111 


Another scenario occurred as courts transitioned their dockets from in-


person adjudication to televideo,112 naturally resulting in hybrid 


 


110 Figure 4 charts the adjudicative mode for all proceedings in all detained removal cases where 


hearing-level data were available (92.3% of proceedings during 2007 to 2012). For purposes of 


categorizing the adjudicative mode of hearings within a single proceeding, telephone hearings (which 


were only 1% of all hearings) were not counted. Nor were certain hearings where EOIR’s adjournment 
coding clearly indicated that the hearing was not held (i.e., unplanned immigration judge leave or detail 


assignment, resetting of the hearing, and data entry errors) or where medium data were missing. See 


Memorandum from Michael J. Creppy, Chief Immigration Judge, Exec. Office for Immigration 
Review, U.S. Dep’t of Justice 2–8 (June 16, 2005) [hereinafter Adjournment Code Memo] (obtained by 


author with FOIA request #2014-7182) (on file with author) (defining the adjournment codes for 


hearings used in the court’s record keeping system). 
111 As the Court Administrator in San Antonio explained, “although there are four VTC courtrooms 


at Pearsall [detention facility], there are instances where six judges are waiting to hear cases at Pearsall 
which are set at the same time. Therefore, in an attempt to complete the hearing, the respondent may be 


brought to the San Antonio Immigration Court for an in-person hearing.” VTC REVIEW, supra note 6, at 


7. 
112 As Figures 1, 2, and 3 demonstrate, televideo gradually consumed a greater proportion of the 


immigration court’s docket of detained removal cases. 
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adjudication of those cases pending during the transition period. Third, 


hybrid adjudication occurred when detainees were transferred to different 


detention centers based on available bed space,113 and the transfer triggered 


a change of venue from a televideo court in one jurisdiction to an in-person 


court in the other jurisdiction. Finally, hybrid adjudication occurred when a 


nondetained immigrant appeared in person at an initial master calendar 


hearing but was later ordered detained and assigned to a televideo court. 


Only rarely did hybrid proceedings result from judicial grant of an in-


person hearing to a litigant otherwise assigned to a televideo court. The six 


years of data analyzed show that judges ordered an average of only 102 in-


person hearings per year in detained removal cases that would have 


otherwise proceeded by televideo.114 As one immigration judge confirmed, 


televideo cases generally proceed entirely in televideo unless, for example, 


there is a “speech impediment or they speak Quechua, something like 


that.”115 Narrow judicial allowance of in-person hearings in televideo courts 


is also consistent with appellate court rulings that have upheld televideo 


procedures against due process challenges absent a specific showing of 


prejudice.116 


Moreover, the number of requests for in-person hearings declined 


sharply since 2010. Nationally, respondent requests for in-person hearings 


in detained televideo cases reached a high of 1227 in 2010, and dipped to a 


mere 289 by 2012. Most practitioners whom I interviewed indicated that 


they had either never filed such a request, or that they ceased the practice 


 


113 In some cases, the limited availability of bed space results in detainees being transported to 


locations other than where they were arrested to adjudicate their court case. 2012 YEARBOOK, supra 
note 23, app. A at 19 (“The Department of Homeland Security (DHS) sometimes moves detained aliens 


between detention facilities.”). See generally César Cuauhtémoc García Hernández, Due Process and 


Immigrant Detainee Prison Transfers: Moving LPRs to Isolated Prisons Violates Their Right to 
Counsel, 21 BERKELEY LA RAZA L.J. 17, 60 (2011) (arguing that the “nationwide game of immigration 


prison hopscotch” violates the right to counsel). 
114 This average of 102 hearings a year represents less than 0.05% of detained hearings adjourned 


between 2007 and 2012. See generally Adjournment Code Memo, supra note 110 (defining 


adjournment coding that applies to grants of in-person hearings in lieu of televideo hearings). This 


finding is also consistent with EOIR’s own monitoring of televideo usage in San Antonio. Of the 842 
televideo hearings included in EOIR’s San Antonio study, only four were converted to in-person 


hearings. VTC REVIEW, supra note 6, at 7. 
115 Telephone Interview #48, supra note 1. EOIR’s own study of televideo usage in San Antonio 


also cites rare examples of deviation from the televideo mode, such as when necessary to “personally 


observe the respondent before making a referral to another agency for further observation/diagnosis or 
looking at marks on the respondent’s body before making a decision in the case.” VTC REVIEW, supra 


note 6, at 7. 
116 See, e.g., Eke v. Mukasey, 512 F.3d 372, 383 (7th Cir. 2008) (finding that to succeed on a due 


process challenge the immigrant must make a showing that televideo likely impacted the result of the 


proceedings). 
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after having such a motion denied.117 One immigration judge clarified: “I 


certainly think [attorneys] can request” in-person hearings, but “what types 


of factors the judge would consider I don’t know because I haven’t ever 


had anybody request it.”118 


A final important feature of the televideo landscape is its uneven 


distribution across the United States. Although there are sixty different 


immigration court jurisdictions, 84% of all televideo hearings for 2012 


were held in only fifteen jurisdictions.119 In practice, televideo’s 


implementation was concentrated in those jurisdictions that handled large 


numbers of detained cases. As a result, the major drivers of televideo’s 


expansion were jurisdictions located near the border (such as San Antonio, 


El Paso, and Los Angeles), as well as jurisdictions housing major detention 


centers (such as Houston and Elizabeth). 


In conclusion, the empirical evidence just presented demonstrates that 


televideo technology is reserved for the court cases of detainees. As more 


and more immigrants are held in detention centers while awaiting their 


court dates, reliance on televideo has grown dramatically and is now used 


for both pretrial hearings and trials. Rather than a neutral adjudicative tool, 


televideo should be understood as an intentional design element of the 


rapidly evolving detention-to-deportation pipeline. 


 


117 See, e.g., Interview #8 with Clinical Professor, Immigration Clinic, ABA-approved Law Sch. 


(Aug. 5, 2013) (on file with author) (explaining that because immigration judges “have this pressure 


where they have an entire VTC as a protocol,” counsel must make an “extraordinary” showing of 
prejudice that is “so difficult to make that people just don’t bother making it”); Telephone Interview 


#24 with Partner, Mid-Size Law Firm (Sept. 6, 2013) (on file with author) (“I’ve made the objection 


before and it didn’t go well for me.”); Telephone Interview #21 with Detention Attorney, Nonprofit 
Org. (Aug. 22, 2013) (on file with author) (“I made a request at the individual hearings for them to be 


brought in person, which was denied.”); Telephone Interview #25 with Staff Attorney, Nonprofit Org. 


(Sept. 6, 2013) (on file with author) (“It’s not going to happen and so you just have to accept that that’s 
how things are done right now, and so I haven’t heard of anybody objecting [to televideo].”); Telephone 


Interview #35 with Partner, Small-Size Law Firm (Oct. 9, 2013) (on file with author) (“I filed a motion 


once asking that my client be brought in and not on the video . . . it was denied by the judge on the 
papers. I didn’t try it again.”). 


118 Interview #29 with Representative, Nat’l Ass’n of Immigration Judges (Sept. 17, 2013) (on file 


with author); see also Telephone Interview #34 with Clinical Professor, Immigration Clinic, ABA-


approved Law Sch. (Sept. 26, 2013) (on file with author) (explaining she has never filed a motion for an 


in-person hearing and never seen it done in practice); Interview #44 with Partner, Small-Size Law Firm 
(Nov. 20, 2013) (on file with author) (agreeing he personally has never asked for an in-person hearing 


and has never heard of any attorney doing so); Telephone Interview #48, supra note 1 (noting that, 


although elite law firms handling cases pro bono may request in-person hearings, general practitioners 
rarely do so). 


119 These jurisdictions, in order from most televideo hearings to least were: Houston, San Antonio, 


Adelanto, Chicago, Newark, Oakdale, El Paso, Arlington, Detroit, Elizabeth, York, Dallas, Cleveland, 
and Los Fresnos. The remaining 16% of 2012 televideo hearings were spread out among twenty-seven 


other jurisdictions. Six of these jurisdictions had fewer than seven televideo hearings. 
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II. COMPARING OUTCOMES IN TELEVIDEO AND IN-PERSON CASES 


Part II turns to the question of televideo’s assumed functional 


equivalence to in-person adjudication.120 It does so by comparing outcomes 


in televideo cases with similar cases that were adjudicated in person. In this 


analysis, procedural outcomes are considered separately from trial 


outcomes. The key procedural outcomes are (1) obtaining an attorney; (2) 


applying for relief; and (3) applying for voluntary departure. The key trial 


outcomes are (1) termination; (2) relief (if pursued); and (3) voluntary 


departure (if pursued without relief). 


Understanding these outcome comparisons requires an appreciation of 


the two-stage mechanics of removal proceedings. In the first stage of 


removal, as depicted in Figure 5, the judge rules whether to sustain the 


charges contained in the government’s Notice to Appear.121 The judge will 


terminate the case if no proper ground for removal is contained in the 


charging document.122 In contrast, if the judge sustains the charges, the case 


will result in removal at the end of stage one unless the respondent applies 


for relief or the immigration benefit known as voluntary departure.123 


In the second stage of removal, as Figure 5 also highlights, the judge 


adjudicates any application for relief or voluntary departure. 


Approximately one-third of detained removal cases present at least one 


such application and thus proceed to the second stage.124 After considering 


a respondent’s stage two application(s) for relief and/or voluntary 


departure,125 the immigration judge must reach one of three different 


decisions: removal, voluntary departure, or relief.126 


 


120 See, e.g., supra note 14. 
121 8 C.F.R. § 1240.10(c) (2015). For example, the judge will terminate the case if the respondent is 


a United States citizen or a lawful permanent resident not subject to removal. 
122 In some cases, termination may be requested by the prosecutor. See infra note 164. During the 


six-year period from 2007 to 2012, only 2% of detained removal cases resulted in termination. In 


contrast, for immigrants who were never subject to detention, 20% of removal cases ended in 
termination during the same period.  


123 See supra notes 23, 91–93 (defining the terms relief and voluntary departure). 
124 Specifically, in the National Sample of nonterminated cases (n = 151,025), 9.6% of respondents 


applied for at least one form of affirmative relief, and an additional 24.7% applied for just voluntary 


departure. 
125 To clarify, a respondent may apply for more than one form of relief, such as asylum together 


with cancellation of removal. In addition to seeking relief, a respondent may also seek voluntary 


departure. 
126 8 U.S.C. § 1229a(c)(1)(A) (2012) (“At the conclusion of the proceeding the immigration judge 


shall decide whether an alien is removable from the United States.”). As Juliet Stumpf aptly points out, 


outcomes available to immigration judges in deportation cases are extremely limited. Juliet Stumpf, 
Fitting Punishment, 66 WASH. & LEE L. REV. 1683, 1689 (2009) (contrasting the system for punishment 


in the immigration law to that of the criminal law, which allows for greater proportionality). 
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FIGURE 5: TWO STAGES OF IMMIGRATION REMOVAL 


Before proceeding further, it is important to consider potential bias in 


the comparisons of televideo and in-person case outcomes. One aspect of 


immigration adjudication that reduces bias in measuring the effect of the 


televideo treatment is that cases are assigned randomly to judges by the 


court, without prior review of the charges, attorney representation, claims, 


or available defenses.127 Official docketing policies call for random 


rotational assignment of cases to immigration judges.128 This random 


assignment of cases to judges without evaluation of the merits of the case is 


consistent with my observations in site visits and findings gathered from 


interviews.129 


 


127 Random assignment with respect to the merits of a case is to be distinguished from naturally 


occurring variations in court or judge caseloads that occur as a result of exogenous factors such as 


regional and temporal variations in immigration flows and prosecutorial charging priorities.  
128 See EXEC. OFFICE FOR IMMIGRATION REVIEW, UNIFORM DOCKETING SYSTEM MANUAL, at III-1 


(2013) [hereinafter UNIFORM DOCKETING MANUAL], available at http://www.justice.gov/eoir/efoia/


newudms/DocketManual_12_2013.pdf [http:// perma.cc/2HGM-JBER] (“In multiple Immigration 
Judge courts, cases are assigned to each Immigration Judge’s Master Calendar on a random rotational 


basis . . . .”); U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-08-940, U.S. ASYLUM SYSTEM: SIGNIFICANT 


VARIATION EXISTED IN ASYLUM OUTCOMES ACROSS IMMIGRATION COURTS AND JUDGES 104 (2008) 
[hereinafter GAO REPORT], available at http://www.gao.gov/assets/290/281794.pdf [http://perma.cc/


37HM-3FRY] (“[I]mmigration judges are reportedly assigned cases randomly within immigration 


courts . . . .”). 
129 Both attorneys and judges explained that case assignment did not take into account the merits of 


the underlying case, but rather was done randomly. See, e.g., Telephone Interview #48, supra note 1 
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Another critical point that reduces potential bias is that the use of 


televideo does not depend on a later review of the merits of the case. As 


established in Part I, once a case begins in one adjudicative mode, it almost 


always continues in that same mode until the case is completed.130 In other 


words, immigration judges do not first hear what a case is about and then 


relegate weaker cases to televideo. Instead, assignment to pure televideo 


versus pure in-person adjudication typically depends on the geographic 


location of the detention center in relation to the judge’s assigned court and 


the technological capacity of the judge’s assigned courtroom. For example, 


not all courtrooms have televideo capacity, thereby requiring in-person 


adjudication. Other courtrooms are located inside or close to detention 


facilities, thereby eliminating the need for videoconferencing. 


These court practices allow for comparisons of case outcomes across a 


sizable dataset containing tens of thousands of observations of televideo 


and in-person adjudication. Nonetheless, this research is an observational 


study, not an experiment. Natural flows in immigration patterns and 


enforcement priorities may insert unintended bias into the analysis.131 The 


unevenness of televideo implementation across the country is another 


potential source of bias.132 The fact that some immigrants are released from 


custody and therefore no longer part of the detained caseload also creates 


some uncertainty in any study of detained immigration cases.133 Finally, 


like in all research based on a review of court data, analysis was limited to 


those variables captured in the court’s files. 


 


(agreeing that detained cases are distributed randomly among immigration judges without regard to 


their substance or merit).  
130 See supra Figure 4 and accompanying text. 
131 By incorporating a regression analysis in my analysis, I controlled for factors such as 


respondent nationality and prosecutorial charge type that could affect case outcomes. See infra notes 
362–71 and accompanying text. 


132 See infra Figure 8 and accompanying discussion. I address this issue with a separate analytical 


approach that looks at just those high-volume jurisdictions that relied most heavily on both televideo 
and in-person adjudication for detained cases. See infra Part II.B. 


133 This concern is mitigated by a number of factors. Many immigrants in detention centers are held 


mandatorily without a statutory right to release. 8 U.S.C. § 1226(c)(1) (2012), or without a right to a 


custody redetermination before a judge, 8 C.F.R. § 1003.19(h)(2)(i)(B). Immigration courts have no 


authority to determine custody status on their own motion, P-C-M-, 20 I. & N. Dec. 432 (B.I.A. 1991), 
and the majority of release decisions are made by detention officers, rather than courts, 8 U.S.C. 


§ 1226(a)(2); Eagly & Shafer, supra note 21, at 73 (finding that among those respondents released from 


detention, 63% never had a custody hearing before an immigration judge). When judges do rule on 
bond conditions, they are instructed to weigh numerous factors related to risk of flight and public safety 


that do not necessarily correlate with case quality. IMMIGRATION BENCHBOOK, supra note 10, available 


at http://www.justice.gov/sites/default/files/eoir/legacy/2014/08/15/Bond_Guide.pdf [http://perma.cc/
3JXA-PBHQ]. Finally, immigrants unable to afford the required bond amount remain detained. See 


supra note 98. 
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To guard against these possible sources of bias, a number of additional 


steps enhance the validity of the comparisons presented in this Part. First, 


only similar types of court cases (e.g., only detained adult removal cases) 


from the two years of most active televideo usage were included in the 


comparisons. Second, the analysis replicated the two-stage decisional 


process of immigration removal proceedings so that outcomes were 


compared only at the same stage.134 Third, four different models for 


statistical analysis were pursued, all of which reached similar conclusions 


regarding televideo’s association with inferior participation levels by 


respondents. These models relied on both a sample of cases from courts all 


across the country, as well as a sample from only those jurisdictions with 


the most active usage of both televideo and in-person adjudication. In 


addition, these analyses included a regression that statistically controlled 


for additional factors that could have potentially affected case outcomes, 


such as representation by counsel, assignment to a particular judge, fiscal 


year of decision, nationality of respondent, and prosecutorial charge type.135 


A. Outcomes in the National and Active Base City Samples 


This Section first compares televideo and in-person case outcomes 


across a National Sample of 153,835 immigration cases. For purposes of 


conducting this comparison, this set of cases was tailored to include only 


adult detained removal cases in which immigration judges reached a 


decision on the merits during fiscal years 2011 and 2012.136 In addition, 


cases involving atypical forms of adjudication were removed, including 


cases involving prisoners whose cases are adjudicated as part of the 


Institutional Hearing Program (IHP),137 and cases decided without a hearing 


pursuant to a stipulation between the parties.138 The resulting National 


 


134 The bifurcation of immigration proceedings into deportability and relief is firmly grounded in 


the immigration law. See, e.g., Bulos, 15 I. & N. Dec. 645, 648–49 (B.I.A. 1976); 8 C.F.R. 


§ 1240.11(d)–(e) (2015). For a graphic depiction of this two-stage process, see supra Figure 5. 
135 The coding methodology used for each of these factors is detailed in Part C of the Appendix. 
136 A more detailed description of the steps taken to compile the National Sample is contained in 


Part A of the Appendix. 
137 The Institutional Hearing Program (IHP) implements a 1986 congressional mandate that the 


Attorney General “shall begin any deportation proceeding as expeditiously as possible” for noncitizens 
convicted of deportable offenses. Immigration Reform and Control Act of 1986, Pub. L. No. 99-603, 


§ 701, 100 Stat. 3359, 3445. The IHP program was officially created in 1988 as part of the Anti-Drug 


Abuse Act of 1988, Pub. L. No. 100-690, § 7347(a), 102 Stat. 4181, 4471 (1988) (codified as amended 
at 8 U.S.C. § 1228 (Supp. II 1996)) (“The Attorney General shall provide for the availability of special 


deportation proceedings at certain Federal, State, and local correctional facilities for aliens convicted of 


aggravated felonies (as defined in [certain sections of the INA]).”). 
138 See 8 U.S.C. § 1229a(d) (2012). See generally Jennifer Lee Koh, Waiving Due Process 


(Goodbye): Stipulated Orders of Removal and the Crisis in Immigration Adjudication, 91 N.C. L. REV. 
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Sample included 153,835 decisions from fifty-two different court 


jurisdictions and 266 different immigration judges. Approximately one-


fourth of these cases were adjudicated by televideo, and the rest were 


adjudicated in person. 


Across this large National Sample of detained removal cases, 


televideo cases exhibited less engagement in the adversarial process. When 


compared to detained in-person removal cases, detained televideo removal 


cases were less likely to involve counsel (18% in person, versus 15% 


televideo), include an affirmative claim for relief (10% in person, versus 


7% televideo), or contain a request for voluntary departure (25% in person, 


versus 24% televideo). These statistically significant differences in 


procedural outcomes (p < 0.001) are displayed graphically in Figure 6. 


FIGURE 6: NATIONAL SAMPLE PROCEDURAL OUTCOMES, BY ADJUDICATIVE MEDIUM139 


 
Not only did televideo cases in the National Sample include fewer 


attorneys, relief applications, and requests for voluntary departure, but they 


 


475, 509 (2013) (finding that in the mid-to-late 2000s, approximately one in ten removal orders were 
stipulated orders, rather than a product of the adversarial court process). 


139 National Sample n = 153,835 for representation; n = 151,021 for apply for relief and apply for 


voluntary departure only (excluding individuals whose cases were terminated). Differences were 
statistically significant by a two-tailed equality of proportions test: obtain representation, z = 15.3, p < 


0.001; apply for relief, z = 19.7, p < 0.001; apply for voluntary departure only, z = 5.7, p < 0.001. 
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were also twelve days faster on average.140 For those who did not apply for 


relief, detained televideo proceedings were an average of three days shorter 


than comparable in-person cases.141 And, when an application for relief was 


adjudicated (such as asylum or cancellation of removal), on average 


immigration judges reached a final decision a full thirty-eight days faster in 


televideo courtrooms.142 These differences in adjudicative time of the merits 


proceedings in televideo and in-person cases are displayed in Figure 7. 


FIGURE 7: NATIONAL SAMPLE MERITS COMPLETION TIME, BY ADJUDICATIVE MEDIUM 


 


 


140 Twenty-nine days on average for in person (SD = 90), versus seventeen days for televideo (SD 


= 61) (p < 0.001, two-tailed difference of means t-test); median time to completion for both adjudicative 


mediums was one day. For purposes of this Article, the length of court processing time is measured as 


the time from the first hearing at the beginning of the relevant merit’s proceeding (generally the master 
calendar hearing) to the date of the last hearing in the proceeding in which the judge issued the first 


decision on the merits. A similar methodology for measuring court processing time was adopted to 


study the Department of Justice’s Legal Orientation Program. NINA SIULC ET AL., VERA INST. OF 


JUSTICE, LEGAL ORIENTATION PROGRAM: EVALUATION AND PERFORMANCE AND OUTCOME 


MEASUREMENT REPORT, PHASE II, at 16 n.13, 48, 81–82 (2008) [hereinafter VERA EVALUATION], 


available at http://www.vera.org/sites/default/files/resources/downloads/LOP_evalution_updated_5-20-
08.pdf [http://perma.cc/7LFF-DJFX]. 


141 Eleven days on average for in person (SD = 58), versus eight for televideo (SD = 23) (p < 0.001, 


two-tailed difference of means t-test); the median time to completion for both adjudicative mediums is 


one day.  
142 One hundred fifty days on average for in person (SD = 173), versus 112 for televideo (SD = 


185) (p < 0.001, two-tailed difference of means t-test); the median time to completion for merits 


proceedings with claims for relief was 112 days for in person, versus seventy-nine days for televideo.  
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Why were televideo cases faster? One clue from the data is that 


televideo cases were less likely to include continuances for additional time 


for the respondent to seek counsel143 or for the respondent to prepare for 


trial.144 Televideo cases were also less likely to include a trial: 14% of in-


person removal cases in the National Sample had an individual hearing 


during the merits proceeding, compared to only 8% of televideo removal 


cases.145 Given that removal cases with attorneys are more likely to include 


claims for relief and therefore trials,146 this finding is also consistent with 


the lower level of attorney representation in televideo cases.147 Multiple 


aspects of the data thus reflect less vigorous litigant involvement in 


televideo cases. 


One possible critique of these results is that comparisons in the 


National Sample were skewed because jurisdictions that actively used both 


adjudicative techniques were effectively being pooled with jurisdictions 


that did not. As would be expected with observational court data, 


jurisdictions have incorporated televideo technology in different ways. 


During the study period, some jurisdictions (such as Newark and Detroit) 


relied almost exclusively on televideo adjudication for detained cases.148 


Other jurisdictions (such as San Francisco and Tucson) had not yet 


integrated televideo technology and continued to use in-person adjudication 


for almost all of their detained cases. In contrast, several major court 


jurisdictions with large numbers of detained cases (such as Houston and 


Los Angeles) were early to adopt televideo adjudication and during the 


 


143 In the National Sample, 13% of televideo cases had at least one hearing adjourned to seek 


counsel, versus 15% for in-person cases (p < 0.001, equality of proportions test). In addition, among 
those respondents who were given at least one continuance to find counsel, televideo respondents were 


less likely to be successful: 36% of in-person respondents with at least one continuance to find counsel 


obtained an attorney, compared to only 29% of televideo respondents (p < 0.001, equality of 
proportions test). 


144 In the National Sample, 10.6% of televideo cases had at least one hearing adjourned for 


respondent or respondent’s attorney preparation time, versus 12.5% for in-person cases (p < 0.001, 


equality of proportions test).  
145 Statistically significant differences in trial rates were even observed among those cases with 


relief applications. In the National Sample, 95% of in-person relief cases included an individual 


hearing, versus 94% of televideo relief cases (p < 0.001, two-tailed difference of proportions test). 
146 In a separate article, Steven Shafer and I find that 86% of respondents who seek relief from 


removal are represented by counsel. Eagly & Shafer, supra note 21, at 22 fig.4.  
147 See supra Figure 6; infra Figure 9.  
148 See infra Figure 8. The number of televideo units varied from base city to base city, as did the 


number of minutes the equipment was used. See Letter from Crystal Souza, Exec. Office for 


Immigration Review, U.S. Dep’t of Justice, to author (Dec. 16, 2013) (obtained by author with FOIA 
request #2014-2220) (on file with author). For example, records I obtained with a Freedom of 


Information Act request revealed that Memphis had only two pieces of video conferencing equipment 


and only seventy-two minutes of usage in the nine-month period for which data were provided. In 
contrast, during the same time period Los Angeles had over ten pieces of equipment and close to 


200,000 minutes of usage logged. Id. 
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study time period actively used both televideo and in-person methods to 


handle their detained caseloads. These jurisdictions that used both 


adjudicative forms in large numbers of detained hearings may provide the 


best sample for observing adjudication outcomes across televideo and in-


person cases. 


To test this possible interpretation of the results, my second analytic 


approach focuses on a subset of cases selected from those court 


jurisdictions that adjudicated at least 1000 televideo and 1000 in-person 


detained removal cases in the two-year period of interest.149 The eight 


jurisdictions that satisfied these criteria included four Texas base cities 


(Dallas, El Paso, Houston, and San Antonio), two California base cities 


(Adelanto and Los Angeles), and one base city each from Louisiana and 


Pennsylvania (Oakdale and York, respectively). I refer to these eight 


jurisdictions collectively as “Active Base Cities.” 


FIGURE 8: DETAINED REMOVAL CASES IN JURISDICTIONS WITH AT LEAST 1000 TELEVIDEO 


REMOVAL CASES, BY ADJUDICATIVE MEDIUM, FISCAL YEARS 2011–2012 


 


 


149 Creating minimum criteria for adjudicative volume of studied cases is a recognized method for 


improving validity in comparing outcomes across groups of immigration cases. See, e.g., GAO REPORT, 


supra note 128, at 37 n.35, 84 (“We selected these country-immigration court combinations because 
they had a sufficiently large number of immigration judges rendering a sufficiently large number of 


decisions to produce reliable estimates . . . .”); Jaya Ramji-Nogales et al., Refugee Roulette: Disparities 


in Asylum Adjudication, 60 STAN. L. REV. 295, 312, 332, 395–96 (2007) (limiting analysis of 
nondetained asylum decisions to only those courts “that decided at least 1500 asylum cases during the 


relevant time frame”). 
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The Active Base City Sample included a robust collection of 59,525 


detained removal cases decided by sixty-six different immigration judges. 


Among these detained cases, 42% were adjudicated by televideo, and 58% 


in person. Figure 8 displays the relative breakdown between televideo and 


in-person cases in the eight Active Base Cities. Below the dotted line are 


base cities that also adjudicated at least 1000 televideo cases, but were not 


defined as Active Base Cities because they heard almost all of their 


detained cases by televideo, with few in-person detained cases remaining as 


comparators. 


Analysis of the Active Base City Sample revealed procedural patterns 


similar to those in the National Sample, albeit with somewhat more intense 


disadvantages for respondents in the televideo mode. When compared to 


their in-person counterparts, detained televideo cases in the Active Base 


Cities were significantly less likely to include representation by counsel 


(16% in person, versus 11% televideo), applications for relief (8% in 


person, versus 5% televideo), or requests for voluntary departure (25% in 


person, versus 19% televideo). These statistically significant differences in 


procedural outcomes are displayed in Figure 9. 


FIGURE 9: ACTIVE BASE CITY SAMPLE PROCEDURAL OUTCOMES,  
BY ADJUDICATIVE MEDIUM150 


 


 


150 Active Base City Sample n = 59,525 for representation; n = 58,589 for apply for relief and 


apply for voluntary departure only (excluding individuals whose cases were terminated). Differences 
were statistically significant by a two-tailed equality of proportions test: obtain representation, z = 17.8, 


p < 0.001; apply for relief, z = 13.7, p < 0.001; apply for voluntary departure only, z = 17.0, p < 0.001. 
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In view of the marked procedural differences observed in both 


samples, it makes sense that televideo cases also diverged from in-person 


cases in their overall case outcome. As Figure 10 displays, televideo cases 


in both samples were significantly more likely to end in removal.151 In the 


National Sample, 80% of in-person respondents were ordered removed, 


compared to 83% of televideo respondents. In the Active Base City 


Sample, 83% of in-person respondents were ordered removed, compared to 


88% of televideo respondents. Similarly, as also depicted in Figure 10, 


televideo cases in both samples were less likely than in-person cases to be 


granted relief, allowed to voluntarily depart, or have their cases terminated. 


FIGURE 10: NATIONAL SAMPLE AND ACTIVE BASE CITY SAMPLE OUTCOMES,  
BY ADJUDICATIVE MEDIUM152 


 
This disadvantage in outcomes for televideo cases is reduced, 


however, when cases that sought relief in stage two were analyzed 


 


151 So as to maintain focus on the potential effect of the televideo treatment on trial-level outcomes, 


this Article considers only the initial judicial outcome, rather than any outcome after appeal. Even so, 


appeal is unusual in the context of detention: in the National Sample, only 4% of cases ending in 
removal were appealed to the Board of Immigration Appeals. Moreover, detained cases ending in 


removal were more likely to result in appeal if the case was heard in person (4.3% appealed) instead of 


by televideo (3.3% appealed) (p < 0.001, two-tailed equality of proportions test). 
152 National Sample n = 153,835. Differences were statistically significant by a two-tailed equality 


of proportions test: termination, z = 2.2, p < 0.05; relief, z = 12.2, p < 0.001; removal, z = 16.4, p < 


0.001; voluntary departure, z = 11.2, p < 0.001. Active Base City Sample n = 59,525. Differences were 
statistically significant by a two-tailed equality of proportions test: termination, z = 3.3, p < 0.001; 


relief, z = 10.9, p < 0.001; removal, z = 16.4, p < 0.001; voluntary departure, z = 11.8, p < 0.001. 
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separately. Among National Sample respondents who sought relief, 


televideo and in-person cases were both granted relief exactly 40% of the 


time.153 In the Active Base City Sample, a statistically significant difference 


in the granting of relief applications appeared (39% for televideo, versus 


44% for in person; p < 0.05).154 However, as the next Section makes clear, 


when additional factors (such as whether the respondent was represented 


by counsel, assigned a particular judge, or charged with removal based on a 


crime) were controlled for in a regression model, this observed difference 


was no longer statistically significant. 


The comparative analysis of case outcomes just presented offers 


important information regarding how televideo adjudication operates on the 


ground. Most strikingly, detained televideo cases exhibited depressed 


engagement with the litigation process. As compared to similar in-person 


adult detained removal cases, televideo cases were less likely to include 


counsel or applications for relief and were adjudicated in less time with 


fewer trials. 


One might question whether these differences found in televideo cases 


occurred because televideo respondents were detained. It is therefore 


important to remind readers once again that all cases included in the 


National and Active Base City Samples are of immigrants held in detention 


during their entire case. In addition, care was taken in constructing both 


data samples to ensure reliable comparisons, including by deleting those 


cases that are not removal cases or where the parties stipulated to 


removal.155 However, it is true that the analysis just presented did not 


statistically control for other case characteristics (such as which judge was 


assigned) or respondent characteristics (such as whether the respondent was 


represented by counsel) that might also be associated with these divergent 


outcomes. The next Section turns to analysis of these additional variables. 


B. Additional Factors that Could Affect Outcomes 


To further assess the validity of this Article’s descriptive comparisons 


between televideo and in-person adjudication, I utilized a sequential logit 


regression model to control for additional factors that could possibly 


 


153 National Sample of relief applicants n = 14,480. Relief not statistically significant, z = .21, p = 


0.83, by a two-tailed equality of proportions test. 
154 Active Base City Sample of relief applicants n = 3975. Relief statistically significant, z = 3.03, p 


< 0.05, by a two-tailed equality of proportions test. 
155 See infra Appendix, Section A. 
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influence outcomes.156 Specifically, this analysis controls for representation 


status, geographic region of nationality, prosecutorial charge type, fiscal 


year of decision, and judge assigned to the case.157 In addition, to further 


enhance reliability, the regression analysis models the two-stage structure 


of removal proceedings introduced earlier. That is, it first considers the 


stage one outcomes of termination versus removal. Second, it considers 


stage two outcomes of relief versus removal or voluntary departure.158 


Applying this logit regression model to both the National and Active 


Base City Samples leads to the same conclusions regarding televideo’s 


effect on litigant participation as do the descriptive comparisons of 


outcomes already introduced. That is, even after controlling for numerous 


factors that could affect outcome, in-person respondents remained 


significantly more likely to engage in the litigation process by retaining 


counsel and seeking relief.159 However, after controlling for those same 


factors, these data failed to reject the null hypothesis regarding outcomes at 


trial on applications for relief: there was no statistically significant 


difference in relief rates across televideo and in-person adjudication.160 


 


156 For a similar example of a sequential logit regression model used to evaluate a two-stage court 


adjudication process, see Kuo-Chang Huang et al., Does the Type of Criminal Defense Counsel Affect 


Case Outcomes? A Natural Experiment in Taiwan, 30 INT’L REV. L. & ECON. 113, 121, app. B (2010). 
157 Additional details regarding the coding of each of these variables is provided in the Appendix. 


The analysis discussed in this Section also incorporates a fixed effects regression at the individual-judge 


level to account for unmeasured factors that might lead to lower or higher grant rates before certain 


judges. See infra Appendix & tbls.1 & 2. For other examples of fixed effects modeling in the legal 
scholarship, see Adam B. Cox & Thomas J. Miles, Policing Immigration, 80 U. CHI. L. REV. 87, 117–


18 (2013) (utilizing fixed effects to control for state in analyzing the national rollout of a federal 


immigration program known as Secure Communities); Kevin M. Scott, Understanding Judicial 
Hierarchy: Reversals and the Behavior of Intermediate Appellate Judges, 40 LAW & SOC’Y REV. 163, 


180 (2006) (applying fixed effects at the judge level to analyze judicial decisionmaking in the federal 


circuit courts). 
158 For those respondents who applied for relief in stage two (potentially with voluntary departure), 


the judge may have ordered relief, removal, or voluntary departure. For those respondents who only 


applied for voluntary departure in stage two, the judge may have ordered voluntary departure or 
removal. 


159 See infra Appendix tbl.1 (presenting logit regression results based on the Active Base City 


Sample). 
160 Id. 
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FIGURE 11: PREDICTED PROBABILITIES FOR ACTIVE BASE CITY SAMPLE BASED ON A LOGISTIC 


REGRESSION OF PROCEDURAL OUTCOMES, BY ADJUDICATIVE MEDIUM161 


 
Using the Active Base City Sample, Figure 11 provides a visual 


representation of these differences by comparing the predicted outcomes 


for each measure of litigant engagement. As Figure 11 displays, when 


compared to similarly situated, detained televideo respondents, detained in-


person respondents were a remarkable 90% more likely to apply for relief, 


35% more likely to obtain counsel, and 6% more likely to apply only for 


voluntary departure.162 


 


161 Figure 11 displays predicted probabilities and 95% confidence intervals based on the regression 


results displayed in the “Counsel,” “Relief Application,” and “VD Only Application” columns of Table 


1 in the Appendix, which provide odds ratios comparing the impact of in-person adjudication to 


televideo on selected outcomes. Predicted probabilities based on these estimated odds ratios may 
provide a more intuitive look into the magnitude of the differences in these outcomes.  


162 That is, after controlling for a variety of case- and respondent-specific factors, the relief 


application rate is predicted to increase from 4.5% to 8.6%, the rate of obtaining representation is 
predicted to increase from 11.2% to 15.0%, and the voluntary departure application rate is predicted to 


increase from 23.5% to 24.8%. 
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FIGURE 12: PREDICTED PROBABILITIES FOR ACTIVE BASE CITY SAMPLE BASED ON A LOGISTIC 


REGRESSION OF JUDICIAL OUTCOMES, BY ADJUDICATIVE MEDIUM163 


 
In contrast to the predicted differences in procedural outcomes just 


discussed, the predicted differences for relief and voluntary departure in the 


Active Base City Sample were not significant. As shown in Figure 12, after 


controlling for the same set of variables, there was no statistically 


significant finding that judges assigned disadvantage to televideo cases in 


ruling on relief and voluntary departure applications. Although judges were 


somewhat less likely to terminate televideo cases (1.4% for televideo, 


versus 1.7% for in person; p < 0.01), technical aspects of termination 


practice in immigration court make it difficult to draw meaningful 


conclusions from this data point.164 


Applying the same logit regression model to the National Sample 


yielded consistent results to those found in the Active Base City Sample.165 


 


163 Figure 12 displays average predicted probabilities and 95% confidence intervals based on the 


regression results displayed in the “Termination,” “Grant Relief Application,” and “Grant VD Only 
Application” columns of Table 1 in the Appendix.  


164 For example, some of these terminations could reflect a prosecutor’s request for termination in 


exchange for the respondent’s agreement to a prehearing order of voluntary departure. 8 C.F.R. 


§ 240.25(d)(1) (2015). Available court data do not allow for measurement of this practice. 


Alternatively, in some cases prosecutors may file a new removal charge in a subsequent proceeding. 
See, e.g., Interview #29, supra note 118 (agreeing that many times the “government moves to terminate 


for various reasons like the NTA wasn’t proper” and then refiles the case). Of the small number of 


detained cases in the National Sample that resulted in termination, about 4% included a second Notice 
to Appear. 


165 Regression results from the National Sample are contained in Table 2 of the Appendix. 
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There were no statistically significant differences in judicial decisions of 


termination and grants of relief or voluntary departure. In addition, 


statistically significant differences in litigant engagement remained, as 


measured by retention of counsel and applications for relief.166 


This null result for judicial decisionmaking at trial means that the logit 


regression model, as applied to both samples, could not detect statistically 


significant differences in relief and voluntary departure grant rates for 


televideo compared with in-person cases. This finding does not, however, 


eliminate the possibility that undetected discrimination against televideo 


cases might occur at the individual case level. For example, the fact that 


fewer televideo respondents brought claims in the first place could mean 


that the televideo claims were stronger on average, and therefore perhaps 


merited grants at a higher rate. In addition, it is possible that individual 


judges reacted differently to the televideo treatment.167 The regression 


model addresses these possibilities by controlling for judge, case, and 


respondent characteristics that are associated with each case. Nonetheless, 


such models cannot eliminate the possibility of omitted variable bias. 


The analysis presented in this Section complements the descriptive 


comparisons presented earlier with a regression model that controls for 


numerous factors that could influence case outcomes. These factors include 


respondent-specific factors of representation status, geographic region of 


nationality, and prosecutorial charge type, as well as case-specific factors 


of fiscal year of decision and judge assigned to the case. The resulting 


quantitative analysis yields an asymmetrical result: televideo was 


associated with fewer assertions of rights by litigants, but not more judicial 


denials of relief from removal. To further probe televideo adjudication, Part 


III supplements these findings with interviews and observations from the 


field. 


III. ON THE INSIDE OF TELEVIDEO COURTROOMS 


I now turn to my qualitative research to interpret the adjudicative 


patterns described in Part II.168 Relying on the accounts of the people most 


 


166 However, in the National Sample there is no statistically significant difference in the rate of 


applying for voluntary departure. See infra Appendix tbl.2. 
167 Recent research on Social Security hearings has found that while some administrative law 


judges showed lower allowance rates in video hearings, others showed higher allowance rates. HAROLD 


J. KRENT & SCOTT MORRIS, STATISTICAL APPENDIX TO REPORT ON ACHIEVING GREATER 


CONSISTENCY IN SOCIAL SECURITY DISABILITY ADJUDICATION: AN EMPIRICAL STUDY AND 


SUGGESTED REFORMS 40 (2013), available at http://www.acus.gov/sites/default/files/documents/
Statistical_Appendix_Final_4-3-2013.pdf [https://perma.cc/93FT-SU4A]. 


168 For a description of this qualitative research, see supra notes 31–42 and accompanying text. 
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familiar with immigration adjudication,169 as well as my own observations 


from the pews of immigration courtrooms and the halls of detention 


centers, I identify the complex ways in which video adjudication interacts 


with the deportation process. Judicial decisionmaking at trial is discussed 


first, followed by litigant engagement in the adversarial process. 


A. Judicial Decisionmaking 


I can’t honestly say to you that I think the outcome [in my televideo cases] 
would have been different in person. That’s including cases I’ve won and 
cases I’ve lost.170 


Attorneys I interviewed cited many frustrations with video 


appearances. Primary among these concerns were interference with 


lawyers’ ability to guide their clients and technical interruptions in the 


video feed.171 These criticisms of televideo were often expressed in strong 


terms: some attorneys said they “hated” televideo; others stressed that it 


“dehumanized” their clients.172 


Curiously, however, when pressed to explain whether video actually 


interfered with their ability to win a specific claim on behalf of a client, 


most responded consistently with the results of the quantitative data. That 


is, attorneys confessed that they could not identify a case in which 


televideo adversely affected the outcome of their clients’ claims for relief. 


As one attorney succinctly explained, “I can’t think of any case that I’ve 


handled where I could say that [televideo] might have made a 


difference.”173 Another commented: “[I]f you have a decent case [for 


relief], you will still probably win it. I don’t think just because you’re doing 


it over video, that’s going to determine whether or not you win the case.”174 


 


169 As sociologists who study legal consciousness have found, often it is the accounts of 


participants in the system that best capture the actual practice and use of law. PATRICIA EWICK & 


SUSAN S. SILBEY, THE COMMON PLACE OF LAW: STORIES FROM EVERYDAY LIFE (1998). 
170 Interview #44, supra note 118. 
171 See, e.g., infra notes 239, 264, 274. 
172 See, e.g., infra notes 200, 211, 263. 
173 Telephone Interview #18 with Partner, Small-Size Law Firm (Aug. 21, 2013) (on file with 


author). 
174 Telephone Interview #43 with Partner, Small-Size Law Firm (Oct. 30, 2013) (on file with 


author). Many other practicing attorneys made similar statements. See, e.g., Interview #40 with 


Attorney, Mid-Size Law Firm (Oct. 22, 2013) (on file with author) (“I can’t honestly say that I felt 


somehow unfairly treated because of that [video] arrangement.”); Interview #16 with Supervisory 
Attorney, Nonprofit Org. (Aug. 9, 2013) (on file with author) (“I would offer that a good attorney or a 


good judge is probably going to be as good on VTC as they are in person.”); Telephone Interview #22 


with Partner, Small-Size Law Firm (Sept. 3, 2013) (on file with author) (“I don’t feel like my 
presentation really suffered [over video].”); Interview #8, supra note 117 (“Most of the cases that we 


end up getting, they win. So they win despite VTC, right, which is great.”); Interview #30 with Assoc., 
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This Article’s failure to reject the null hypothesis that decisionmaking at 


trial is unrelated to adjudicative mode thus suggests that the intuitions of 


these attorneys in the televideo trenches may be correct. 


What accounts for this lack of an observed difference in outcomes 


across televideo and in-person trials? Despite the sharp criticism that 


routinely accompanies discussion of immigration judges,175 there are a 


number of explanations for why their trial decisions may turn on factors 


other than what is gleaned over a video screen. As I observed in my site 


visits, immigration judges often rested their decisions on purely legal 


determinations rather than individualized fact-finding that relied on 


interaction over the television screen.176 Moreover, as social science 


research has underscored, preexisting policy preferences of immigration 


judges can profoundly influence their resolution of cases, especially given 


the “institutional constraints under which judges operate, including the 


vagueness of the law, the lack of concrete evidence, and the difficulty of 


assessing credibility.”177 


Even when fact-finding is determinative, immigration judges may 


privilege those cases with nontestimonial “corroborative printed proof,” 


rather than those that rely solely on the first-hand testimony of the 


applicant.178 The immigration bench’s capacity to weigh testimony without 


regard to presentational medium has also been guided by a series of 


reforms designed to increase consistency in case outcomes. In 2006, the 


Justice Department began to standardize procedures in the immigration 


 


Small-Size Law Firm (Sept. 17, 2013) (on file with author) (“I think that if you are doing everything 


you are supposed to and you are well prepared, any inconvenience of the televideo is minimal.”). 
175 See, e.g., Benslimane v. Gonzales, 430 F.3d 828, 830 (7th Cir. 2005) (“[T]he adjudication of 


[immigration] cases at the administrative level has fallen below the minimum standards of legal 


justice.”).  
176 A number of scholars have identified the importance of legal determinations, in addition to 


factual determinations, in immigration courts. See, e.g., Joshua B. Fischman, Measuring Inconsistency, 


Indeterminacy, and Error in Adjudication, 16 AM. L. & ECON. REV. 40, 73 (2014) (clarifying that 


decisionmaking in immigration cases “involve[s] fact-finding as well as legal interpretation”); Steven 
H. Legomsky, Learning to Live with Unequal Justice: Asylum and the Limits to Consistency, 60 STAN. 


L. REV. 413, 424 (2007) (noting that a judge’s decision “might be one of ‘pure’ law . . . [o]r it might be 


an assessment of the asylum seeker’s credibility, including whether the person is truthful, reliable, and 
perceptive”); Audrey Macklin, Truth and Consequences: Credibility Determination in the Refugee 


Context, INT’L ASS’N REFUGEE L. JUDGES at 134, 134 (1988) (explaining that credibility determinations 


in asylum cases are often so “hard” that decisions instead rely on legal determinations). 
177 Linda Camp Keith et al., Explaining the Divergence in Asylum Grant Rates Among Immigration 


Judges: An Attitudinal and Cognitive Approach, 35 LAW & POL’Y 261, 264, 283 (2013). 
178 Deborah E. Anker, Determining Asylum Claims in the United States: A Case Study on the 


Implementation of Legal Norms in an Unstructured Adjudicatory Environment, 19 N.Y.U. REV. L. & 


SOC. CHANGE 433, 474–79 (1992) (finding in an observational study of asylum adjudication that 
immigration judges often privileged “printed corroborative proof, which they considered to be 


‘objective’ evidence,” over testimonial evidence).  
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courts,179 including by creating an immigration court practice manual180 and 


publishing an enhanced immigration judge benchbook.181 The immigration 


courts also developed programs to more closely supervise judges with 


unusually high or low grants of relief.182 Training for new immigration 


judges now emphasizes aspects of credibility beyond demeanor, such as 


factual inconsistencies in the applicant’s testimony.183 As one immigration 


judge explained, when judges are taught to focus on the content of 


testimony rather than nonverbal cues,184 video does not make a difference 


because “you really watch a person on that screen and you really pretty 


much can hear them the same way you can hear them [in person].”185 


Televideo also operates in a context in which judicial maneuvering has 


already been severely constrained by changes in the immigration law and 


prosecutorial practices. Since the early 1990s, Congress has broadened 


standards for removal, while eliminating and reducing many forms of 


relief.186 Furthermore, despite a growing recognition of the discretion held 


 


179 See Press Release, U.S. Dep’t of Justice, Attorney General Alberto R. Gonzales Outlines 


Reforms for Immigration Courts and Board of Immigration Appeals (Aug. 9, 2006), http://www.


justice.gov/archive/opa/pr/2006/August/06_ag_520.html [http://perma.cc/E4BL-DP2R] (announcing a 


new effort “to improve the performance and quality of work of the nation’s immigration court system”). 
180 COURT PRACTICE MANUAL, supra note 84. 
181 IMMIGRATION BENCHBOOK, supra note 10, available at http://www.justice.gov/eoir/


immigration-judge-benchbook [http://perma.cc/559Z-FLG5]. 
182 GAO REPORT, supra note 128, at 38. In a seminal study of judicial decisionmaking in 


nondetained asylum cases, scholars found significant disparity in grant rates for asylum cases despite 
random judicial assignment. Ramji-Nogales et al., supra note 149. 


183 See, e.g., Telephone Interview #48, supra note 1 (explaining that since 2006 judges have “tons 


more training,” including training “to not rest too much on body language or whether people have 
downcast eyes and things like that in making credibility determinations”). Such attentiveness to what 


constitutes a proper adverse credibility finding is informed by the growing realization that humans—


even those who are highly trained—are poor lie detectors. See, e.g., Bella M. DePaulo et al., The 
Accuracy–Confidence Correlation in the Detection of Deception, 1 PERSONALITY & SOC. PSYCHOL. 


REV. 346, 346 (1997) (finding that the average person’s ability to detect deception is barely better than 


flipping a coin).  
184 Social science research has found that human lie detection can be enhanced by focusing on 


speech content rather than on visual information. See Saul M. Kassin, Human Judges of Truth, 


Deception, and Credibility: Confident but Erroneous, 23 CARDOZO L. REV. 809, 816 (2002). The 
importance of substance rather than nonverbal cues is particularly critical in the immigration context, 


given that respondents hail from a range of cultures and backgrounds where identical nonverbal cues 


can mean quite different things. 
185 Telephone Interview #48, supra note 1 (“I don’t really think that [video impacts the ability to 


observe demeanor] because you really watch a person on that screen and you really pretty much can 
hear them the same way you can hear them [in person].”). 


186 See Nancy Morawetz, Understanding the Impact of the 1996 Deportation Laws and the Limited 


Scope of Proposed Reforms, 113 HARV. L. REV. 1936, 1936 (2000) (showing how the 1996 
amendments to the immigration law “drastically changed the consequences of criminal convictions for 


lawful permanent residents”). For a thoughtful discussion of how these changes in the immigration law 


have redefined the obligations of criminal defense counsel, see Yolanda Vazquez, Advising Noncitizen 
Defendants on the Immigration Consequences of Criminal Convictions: The Ethical Answer for the 


Criminal Defense Lawyer, the Court, and the Sixth Amendment, 20 BERKELEY LA RAZA L.J. 31 (2010). 
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by immigration prosecutors,187 exercise of such discretion in the context of 


detention is rare. Quite the opposite: in the detained courtrooms I observed, 


adversarial prosecutors mechanically contested all claims, as they managed 


crushing caseloads that often did not allow time to research the merits of 


the governing law or underlying facts.188 Not surprisingly, detained 


immigration court records I reviewed included virtually no discretionary 


case closures by prosecutors.189 


Another important factor is the severe resource constraints facing 


immigration courts, particularly those adjudicating detained cases. Due to 


limited bed space and the high costs associated with detention, the 


Department of Justice now prioritizes detained case completions over those 


of nondetained respondents.190 In San Antonio, for example, I routinely 


observed judges explaining to detainees that their Washington 


Headquarters required them to complete all detained cases in sixty days.191 


This expedited scheduling practice, known as the rocket docket,192 has 


pressurized case review in precisely those courts where the televideo 


 


187 Memorandum from John Morton, Dir., U.S. Immigration & Customs Enforcement, to All ICE 


Employees, Civil Immigration Enforcement: Priorities for the Apprehension, Detention, and Removal 


of Aliens (Mar. 2, 2011) [hereinafter Memo from John Morton], available at http://www.ice.gov/doclib/
news/releases/2011/110302washingtondc.pdf [https://perma.cc/QL44-ABZC?type=pdf] (setting forth 


the government’s plan to prioritize deportations based on seriousness of the immigrant’s criminal 


record); see also SHOBA SIVAPRASAD WADHIA, BEYOND DEPORTATION: THE ROLE OF PROSECUTORIAL 


DISCRETION IN IMMIGRATION CASES (2015) (describing the history, theory, and application of 


prosecutorial discretion in immigration law); Adam B. Cox & Cristina M. Rodríguez, The President 


and Immigration Law, 119 YALE L.J. 458 (2009) (revealing how the executive exerts discretion in 


deciding who is selected for deportation from the United States). 
188 David Martin made a similar observation in the context of asylum adjudication. David A. 


Martin, Reforming Asylum Adjudication: On Navigating the Coast of Bohemia, 138 U. PA. L. REV. 


1247, 1308 (1990) (“In busy districts, trial attorneys have little time to prepare the cases. Sometimes 


they are only able to review the file for the first time while direct examination is proceeding.”).  
189 For example, records for fiscal year 2012 included 437 prosecutorial discretion terminations and 


9120 prosecutorial discretion administrative closures. However, only twenty-six of these terminations 


and twenty-four of these closures involved detained removal cases. The rest were all in nondetained 
removal cases. Recent empirical work by Nina Rabin also suggests that the culture of the prosecutorial 


agency, which tends to “view all immigrants as criminal threats,” may contribute to the refusal by 


prosecutors to exercise discretion. Nina Rabin, Victims or Criminals? Discretion, Sorting, and 
Bureaucratic Culture in the U.S. Immigration System, 23 S. CAL. REV. L. & SOC. JUST. 195, 196 


(2014). 
190 Improving Efficiency and Ensuring Justice in the Immigration Court System: Hearing Before 


the S. Comm. on the Judiciary, 112th Cong. 2 (2011), http://www.justice.gov/eoir/press/2011/EOIR 


testimony05182011.pdf [http://perma.cc/C2BQ-KMLH] (statement of Juan P. Osuna, Director, Exec. 


Office for Immigration Review) (“The highest priority cases for EOIR are those involving detained 
aliens.”). Judith Resnik’s research on judges identifies a broader trend among the judiciary toward 


active management of court calendars in order to increase efficiency and speed case disposition. Judith 


Resnik, Managerial Judges, 96 HARV. L. REV. 374, 379 (1982). 
191 See VTC REVIEW, supra note 6, at Executive Summary (explaining that in the San Antonio 


Immigration Court, “[t]he new Case Completion Goal for detained cases is to have 85% completed 
within 60 days”). 


192 Telephone Interview #48, supra note 1. 
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experiment is ongoing. The end result is that, regardless of presentational 


medium, judges presiding over these cases have little time to engage in 


detailed fact analysis or creative discretionary decisionmaking. 


This Article’s null result for trial outcomes is also in keeping with a 


small body of laboratory-based experiments on video use at trial. Research 


conducted primarily on remote child victim testimony in simulated criminal 


trials has found that televised testimony has no observable effect on jury 


verdicts. Some studies found that observing testimony by video, rather than 


in person, decreased jurors’ initial ratings of a child victim’s honesty, 


intelligence, or other similar qualities.193 However, such results appear to be 


temporary,194 as post-deliberation verdicts on whether to convict remained 


unchanged across video and in-person modes.195 


A smattering of other studies conducted on videoconferencing’s use in 


civil trials has likewise concluded that trial outcomes remain unchanged 


when video is introduced. For example, one study found that a videotape 


 


193 See, e.g., Gail S. Goodman et al., Face-to-Face Confrontation: Effects of Closed-Circuit 


Technology on Children’s Eyewitness Testimony and Jurors’ Decisions, 22 LAW & HUM. BEHAV. 165, 


199 (1998) (concluding that mock jurors gave lower ratings for honesty, attractiveness, and intelligence 


of child witnesses appearing by closed-circuit television); Sara Landström et al., Children’s Live and 
Videotaped Testimonies: How Presentation Mode Affects Observers’ Perception, Assessment and 


Memory, 12 LEGAL & CRIMINOLOGICAL PSYCHOL. 333, 344 (2007) (finding that jurors perceived in-


person child testimony as more convincing than child testimony by video); Janet K. Swim et al., 
Videotaped Versus In-Court Witness Testimony: Does Protecting the Child Witness Jeopardize Due 


Process?, 23 J. APPLIED SOC. PSYCHOL. 603, 626–27 (1993) (documenting that live testimony received 


higher juror ratings for accuracy, consistency, and confidence). 
194 See, e.g., David F. Ross et al., The Impact of Protective Shields and Videotape Testimony on 


Conviction Rates in a Simulated Trial of Child Sexual Abuse, 18 LAW & HUM. BEHAV. 553, 563 (1994) 


(finding video testimony had no impact on post-deliberation jury verdicts despite the fact that jurors 
interrupted right after the child’s testimony were less likely to perceive the defendant as guilty in the 


video medium); Swim et al., supra note 193, at 626 (concluding that, although jurors were less likely to 


convict at the point of pre-deliberation in the video setting, this difference disappeared after deliberation 
with other jurors). 


195 See, e.g., Tania E. Eaton et al., Child–Witness and Defendant Credibility: Child Evidence 


Presentation Mode and Judicial Instructions, 31 J. APPLIED SOC. PSYCHOL. 1849, 1856 (2001) (finding 


no significant difference based on presentation mode in the post-deliberation phase in “the primary 


variables of child-witness overall credibility, defendant credibility, and defendant guilt”); Goodman et 
al., supra note 193, at 198 (concluding that the use of closed-circuit technology for child witness did not 


diminish jurors’ ability to identify inaccurate testimony; nor did it change jurors’ post-deliberation 


conviction rates); Rod C.L. Lindsay et al., What’s Fair When a Child Testifies?, 25 J. APPLIED SOC. 
PSYCHOL. 870, 884–85 (1995) (reporting no difference in juror verdicts or perception of witnesses 


across abuse cases where the child victim testified in open court, with a barrier between the child and 


the defendant, or through a closed circuit television); Holly K. Orcutt et al., Detecting Deception in 
Children’s Testimony: Factfinders’ Abilities to Reach the Truth in Open Court and Closed-Circuit 


Trials, 25 LAW & HUM. BEHAV. 339, 366 (2001) (finding no evidence that using closed-circuit 


television for victim testimony influenced jurors’ post-deliberation decisions); Ross et al., supra note 
194, at 558–60 (reporting that the medium used for child testimony in a mock child abuse trial “did not 


have a significant impact on conviction rates” after jurors deliberated or on perceptions of the victim’s 


or defendant’s credibility); Swim et al., supra note 193, at 617, 620 (concluding that medium of 
presentation had no significant effect on perceptions of the defendant, perceptions of the victim, or post-


deliberation verdicts). 
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trial format did not significantly affect attributions of negligence by the 


jury.196 Another found that the appearance of an expert witness by video did 


not alter the jury’s verdict.197 Yet, these researchers assumed that the case 


had reached the trial stage and ignored the potential for video to affect 


whether the case reached the trial stage in the first place. 


A rare observational study on pretrial use of video technology 


examined court data from criminal bail hearings in Chicago. Applying an 


interrupted time series analysis, the authors concluded that over time the 


abrupt switch in adjudication method from in person to video “caused a rise 


in felony bond amounts.”198 While this research did demonstrate that 


criminal defendants were disadvantaged by higher bail amounts under the 


video regime, the data did not allow researchers to separately analyze 


video’s relationship to judicial decisionmaking (e.g., whether bond was 


ordered and, if so, the amount) and litigant engagement (e.g., the amount of 


bail defendants requested and whether defense attorneys represented their 


clients at the hearings).199 This limitation makes the research, like previous 


studies in the field, incomplete because it cannot disentangle the 


complementary pressures of judicial decisionmaking and litigant 


engagement. In contrast, the immigration data studied in this Article allow 


for precisely this type of analysis. 


In sum, immigration case outcomes and adjudicative medium are 


certainly linked, but the analysis presented in this Article does not support 


the trial disadvantage rationale that commentators emphasize. As this 


Section discussed, a number of factors may contribute to the consistency in 


grant rates observed across televideo and in-person detained removal cases. 


The next Section turns to the related question of why reliance on video is 


associated with a troubling decrease in litigant engagement. 


B. Litigant Disengagement 


The trial-focused debate surrounding courtroom technology has 


overlooked how technology might influence the foundational process of 


 


196 Gerald R. Miller et al., Using Videotape in the Courtroom: A Four-Year Test Pattern, 55 U. 


DET. J. URB. L. 655, 661–62 (1978). 
197 Fredric I. Lederer, Wired: What We’ve Learned About Courtroom Technology, CRIM. JUST., 


Winter 2010, at 18, 22. 
198 Shari Seidman Diamond et al., Efficiency and Cost: The Impact of Videoconferenced Hearings 


on Bail Decisions, 100 J. CRIM. L. & CRIMINOLOGY 869, 887–91 (2010). 
199 The study’s authors did not ignore the possibility of depressed litigant engagement. See id. at 


898 (hypothesizing that defendants in televideo hearings could have been “discouraged” from 


“speaking up” during the bond hearing, perhaps altering results). However, this theory could not be 
tested, as the authors did not analyze any measure of attorney participation or claimmaking by the 


defendants. 
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disputing removal. That is, concerns about adjudicative medium have been 


framed by existing disputes to be decided at trial, rather than by claims in 


danger of not being brought. This Article’s finding of a robust association 


between depressed claimmaking and televideo suggests that technology 


exerts an indirect influence on overall case outcomes that undermines the 


fairness of the immigration system. This Section draws on my field 


research to explain why these depressed engagement levels might occur. 


1. Respondent Alienation. 


[N]one of the people detained there like [televideo hearings]. Everyone hates 
it. . . . They say they feel like their due process rights are being violated—that 
they’re not getting a full fair hearing. I mean even the ones, even people who 
win. . . . “How is it fair? I can’t see the judge. This is my day in court and the 
judge can’t even see me. I can’t hear the judge. I can’t see everyone in the 
courtroom at the same time. I don’t know who to look at. . . . If I were there in 
person, I could just hand [my documents] up [to the judge] and now I have to 
mail [them] . . . .”200 


One important factor that may decrease the participation of televideo 


litigants is the perception that not being brought to the courtroom is unfair. 


As reflected in the above quote from an attorney who conducts know-your-


rights presentations in detention centers, detainees do not like televideo. 


They feel the procedure, with all its limitations, is simply unjust.201 


The carceral environment of the remote court location contributes to 


the sense of unfairness that video respondents feel.202 The remote locations 


where litigants sit include none of the ceremony and decorum of the 


traditional courtroom. An immigration attorney who once appeared by 


televideo with her client from a jail provided a detailed description of the 


remote setup: 


The [remote] courtroom is a large multipurpose room . . . with tiny rooms 
within that room, and so you’re kind of in this little closed-in space with the 
door closed and you sit in a plastic chair right in front of a TV screen. And it’s 
really awkward. . . . I mean you’re in this tiny, tiny room with the door closed 
and there is this giant TV screen in front of you with this camera pointing at 
your face and you’re trying to lean in to make sure the judge can hear you but 
you can’t really tell. . . . It’s just distracting. . . . You have the judge and then 
you can see your face in a tiny screen in the corner[.]203 


 


200 Telephone Interview #23, supra note 99. 
201 As discussed further in this Section, many other interviewees expressed similar sentiments 


regarding the perceived unfairness of the video procedure. 
202 As Sharon Dolovich has noted, incarceration in the United States “is a distinct cultural practice 


with its own aesthetic and technique.” Sharon Dolovich, Foreword: Incarceration American-Style, 
3 HARV. L. & POL’Y REV. 237, 237 (2009). 


203 Telephone Interview #25, supra note 117. 
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In my own visits to these remote locations, I had a similar reaction to 


the starkness of the video appearance rooms. Some of the hearing locations 


appeared to be broom closets equipped with a television and monitored by 


a guard sitting in the hallway. Others were larger utility-style conference 


rooms with gleaming concrete floors where respondents wearing prison-


issued jumpsuits sat in rows of plastic lawn chairs—always in the presence 


of a guard rather than court staff. After their cases were called, the 


detainees were taken back to their cells in groups by a second guard.204 The 


entire experience was full of constant reminders that we were in a jail, 


rather than a courtroom. 


Several interviewees emphasized that the televideo court process 


seems less “real.” As one judge put it, “I think with television there is 


always the screen—there is always the disconnect of it being something 


other than your actual reality.”205 Therefore, immigrants might not realize 


that “it’s serious business” in the same way as they would if they were 


actually “in the courtroom.”206 A nonprofit attorney who observed 


immigrants representing themselves in video hearings expressed a similar 


sentiment: 


[T]he way that [the detainees] were approaching the [court]room with the 
video was very different than what you see with detainees before the judge 
here. . . . I would say the detainees [in the video court] had more of a 
nonchalant attitude—that it wasn’t, like I said, real. Whereas when you watch 
detainees generally they get into a courtroom and they act pretty somber. I 
guess you’d say that they realize the seriousness of the proceedings. But I 
don’t think that gets translated well when it’s on a video.207 


Immigrants in the video appearance rooms often strained to figure out 


what was happening in the real courtroom. At times it was almost 


impossible to decipher from the fuzzy panoramic courtroom view on the 


screen whether it was the judge or someone else speaking. Other times the 


view on the television screen was only of one corner of the courtroom, such 


as the interpreter’s face or the judge’s desk. Remote observers were left to 


decipher the source of the various courtroom voices based only on audio 


cues. 


 


204 In some instances, the remote location was an actual EOIR courtroom within the detention 


center. For example, in Pearsall, Texas, some detainees were brought to a formal courtroom located 


within the detention center, but instead connected via televideo to a judge sitting in a second courtroom 


in San Antonio.  
205 Telephone Interview #48, supra note 1. 
206 Id. 
207 Interview #39 with Soc. Responsibility Dir., Nonprofit Org. (Oct. 22, 2013) (on file with 


author). 
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Sometimes it was hard to hear. In one video location at a county jail, 


hallway noise coming into the video room contributed to the chaotic 


atmosphere. In a particularly memorable case, a detainee listening to an 


immigration judge on the screen became so frustrated by inaudible 


interruptions and echoes caused by simultaneous translation that he 


physically pressed his ear against the television speaker.208 


Respondents appearing at master calendar hearings in the remote 


video rooms often appeared confused and unsure where to focus their eyes 


or direct their voices. Only rarely were respondents asked if they could see 


or hear what was coming in through the video feed. Frequently they did not 


understand whether the judge was asking them a question, or instead 


addressing someone else in the courtroom.209 A few judges became 


impatient and told video respondents to “wake up” or “pay attention,” 


further adding to the tension in the remote video room.210 One guard told 


me that the respondents called the judge who appeared on their video 


screen “el diablo,” Spanish for “the devil.” 


Many interviewees described the system of video adjudication as 


dehumanizing. Attorneys felt that their clients were not being treated with 


dignity when forced to appear over video, rather than seated together with 


their attorney in court. As a clinical law professor who regularly practices 


in immigration courts explained: 


[Videoconferencing] completely dehumanizes the process for the person 
going through it . . . [It] reduces the weight of what the hearing is about. . . . 
[R]emoval decisions can have this tremendous effect on all aspects of your 
life. . . . [Yet] the fact that we don’t bother having the person in the room to 
make those decisions . . . [reflects] the [low] level of dignity that [is] give[n to 
the respondents in videoconferenced removal cases].211 


 


208 In contrast, several European countries require that courtroom videoconferencing be “true-to-


life”—a requirement that demands high-quality images with accurate sound, no transmission delays, 


and perceptible facial and lip movements. Peter van Rotterdam & Ronald van den Hoogen, True-to-Life 
Requirements for Using Videoconferencing in Legal Proceedings, in VIDEOCONFERENCE AND REMOTE 


INTERPRETING IN CRIMINAL PROCEEDINGS 187, 188 (Sabine Braun & Judith L. Taylor eds., 2012). 
209 See Telephone Interview #25, supra note 117 (“You can’t tell who [the judge is] directing his 


comments to and so you don’t know whether you’re supposed to respond. And when you’re witnessing 


all of this [over video] in a language that you don’t understand . . . it is a nightmare.”). 
210 Attorneys interviewed noted similar issues. See, e.g., Telephone Interview #23, supra note 99 


(“[W]e have issues with people not being able to hear, and unfortunately, I mean we do love our 


detained judges, but they get irritated and sarcastic. And if someone says ‘pardon me’ or ‘excuse me’ 
multiple times, that can derail things, unfortunately.”); Telephone Interview #26 with Sec’y, Bd. of 


Dirs., Nonprofit Org. (Sept. 10, 2013) (on file with author) (explaining that when she attended a video 


hearing with her client at the remote location she could not hear the case being called and the judge 
“started yelling at me, like, ‘Can’t you hear me?’”). 


211 Interview #8, supra note 117. 
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A judge similarly expressed that her main concern was that video does not 


humanize respondents as participants in their own case: 


And for me I guess the main thing is the humanity thing . . . . [I]t really is like 
television. And then when the show is over you turn it off and go on your 
way. So to me it’s kind of dehumanizing. That’s my main concern about it.212 


A number of legal scholars have argued that individual dignity is 


promoted by providing litigants the opportunity to participate in the 


adversarial process.213 The immigration system’s experiment with televideo 


unearths something more—that the court procedures chosen to facilitate 


litigant participation are themselves linked to whether participation actually 


occurs. Because televideo diminishes the dignity of the courtroom, litigants 


may simply refuse to partake in the process. In other words, they may deem 


the video procedure not deserving of their implicit legitimization through 


claimmaking. Under such conditions, putting up a fight might not be worth 


the extra time spent in detention. 


Officials guiding my tour through the Corrections Corporation of 


America facility in Elizabeth, New Jersey, informed me that the average 


immigrant’s stay at the facility was approximately forty-five days. Yet, 


average stays are uninformative in the context of court adjudication. The 


reality is that there is a large discrepancy between the number of detention 


days of those who seek relief and those who do not. The price of bringing a 


claim while in detention is high: over one hundred days in detention.214 


Being forced to endure these additional days in a harsh institutional setting 


without any promise of being brought face-to-face to meet the judge may 


be enough to convince some video litigants to relinquish otherwise viable 


claims to remain in the United States. 


The idea that litigants would forego claims even if factually innocent 


is well documented in the criminal justice system.215 The threat of 


prolonged pretrial detention may be enough to motivate a plea of guilty so 


 


212 Interview #29, supra note 118. 
213 See, e.g., JERRY L. MASHAW, DUE PROCESS IN THE ADMINISTRATIVE STATE 177–80 (1985) 


(arguing that allowing for participation in the legal process has intrinsic value in promoting individual 


dignity); LAWRENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 666 (2d ed. 1988) (“[G]rant[ing] to 
the individuals or groups against whom government decisions operate the chance to participate in the 


processes by which those decisions are made . . . expresses their dignity as persons.”). 
214 This calculation is based on my analysis of removal cases in the National Sample. Compare 


supra note 141 (average adjudication times for cases without claims), with supra note 142 (average 


adjudication times for cases with claims). 
215 As Josh Bowers has put it, “[i]t is hardly a new observation that guilty pleas may prove 


attractive to the innocent.” Josh Bowers, Punishing the Innocent, 156 U. PA. L. REV. 1117, 1120 (2008). 
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as to avoid the punishment inherent in the process.216 Similar pressures are 


certainly relevant to the immigration detention context. As one judge 


confessed, respondents who could qualify for relief regularly “take removal 


orders.”217 Importantly, this study finds that these dynamics increase with 


the video procedure. 


Although there is no research on immigration detainees’ psychological 


reactions to televideo appearances, social science research in related areas 


is valuable. In particular, studies have found that remote communication 


through screens demands higher cognitive functioning. For example, court 


interpreters who appear remotely via videoconference become tired faster 


and suffer inferior performance.218 They also experience an overall feeling 


of alienation from the court process.219 Similar effects of increased 


cognitive load and fatigue could be linked to the depressed levels of 


engagement observed in televideo litigants. 


An early study of remote adjudication in criminal courts evaluated the 


use of a “video phone” at arraignments. Researchers found that defendants 


thought the practice, which required them to remain at the jail rather than 


come to the courtroom, “abridged their right to appear in person before the 


judge.”220 When asked why, defendants explained they were dissatisfied 


with the procedure because of the inability to “tell my side to the judge.”221 


Even though an in-person arraignment did not typically allow defendants to 


discuss the facts of their case with the judge, defendants felt aggrieved by 


their physical separation from the judge and their attorney.222 


Other research on courts also supports the view that procedures can 


shape how litigants rate the fairness of the adjudicatory system. In a series 


of classic studies, Tom Tyler and other social scientists demonstrated that 


participants’ perceptions of fairness are influenced by factors such as 


 


216 For an early account of these issues, see MALCOLM M. FEELEY, THE PROCESS IS THE 


PUNISHMENT: HANDLING CASES IN A LOWER CRIMINAL COURT (1979).  
217 Interview #7 with Representative, Nat’l Ass’n of Immigration Judges (Aug. 5, 2013) (on file 


with author). Several other interviewees made similar comments. See, e.g., Interview #8, supra note 117 


(noting that a “frustrating part as a lawyer” is seeing cases where “the person took an order of removal 
when they had a form of relief,” often because “they didn’t think they had a chance to win”). 


218 See, e.g., Barbara Moser-Mercer, Remote Interpreting: Issues of Multi-Sensory Integration in a 


Multilingual Task, 50 META: TRANSLATORS’ J. 727 (2005) (finding that video interpreting utilizes more 


brain power and leads to a poorer performance, causing interpreters to become tired faster).  
219 See, e.g., Ilan Roziner & Miriam Shlesinger, Much Ado About Something Remote: Stress and 


Performance in Remote Interpreting, 12 INTERPRETING 214 (2010) (concluding that remote interpreting 


is associated with “considerable psychological effects,” including increased “feelings of isolation and 


alienation” among interpreters). 
220 Warner A. Eliot, The Video Telephone in Criminal Justice: The Phoenix Project, 55 U. DET. J. 


URB. L. 721, 749 (1978). 
221 Id. 
222 Id. 
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respectful treatment by the judge and the opportunity to speak in court.223 


That is, litigant beliefs about court systems are often based on assessments 


of the process, rather than reactions to substantive case outcomes. New 


research by Emily Ryo suggests that a similar phenomenon could be at play 


in immigration law—namely, that immigrants’ perceptions of procedural 


justice in enforcement may inform their overall respect for the immigration 


law regardless of whether lawful status is actually obtained.224 


Detainees’ assessment of the fairness of the immigration court may 


similarly be burdened by a negative perception of the video procedure, 


rather than an accurate assessment of the possible outcome if they were to 


pursue relief.225 Indeed, my research shows that once a claim is actually 


filed from detention, the chance of winning that claim is fairly high: a full 


40% of detainees who sought relief won their claims at trial.226 Moreover, 


this success rate was the same in the video and in-person formats.227 


Given these rather favorable odds, why is it that detained video 


litigants are not making claims in greater numbers? Refusal to participate in 


a procedure perceived as unjust and dehumanizing is part of the story, but 


there are additional explanations for the decreased engagement of televideo 


litigants. The discussion that follows identifies some of the logistical 


challenges faced by respondents who pursue litigation over a video screen. 


2. Complication of Litigation Mechanics. 


[F]or a judge to require that you be ready for an individual hearing over 
televideo two or three days ahead of time; and your documents got in the day 
before because they have to go through the entire prison system in order for 
you to get them; and then you’ve got to get them translated and then get them 


 


223 See, e.g., E. ALLAN LIND & TOM R. TYLER, THE SOCIAL PSYCHOLOGY OF PROCEDURAL 


JUSTICE 106 (1988) (“The perception that one has had an opportunity to express oneself and to have 


one’s views considered by someone in power plays a critical role in fairness judgments.”); Jonathan D. 
Casper et al., Procedural Justice in Felony Cases, 22 LAW & SOC’Y REV. 483, 503 (1988) (finding that 


felony defendants’ evaluations of their treatment in court “do not appear to depend exclusively upon the 


favorability of their sentences,” but are also “substantially influenced” by “their sense of fairness—in 
terms of both procedural and distributive justice”). But see JOHN THIBAUT & LAURENS WALKER, 


PROCEDURAL JUSTICE: A PSYCHOLOGICAL ANALYSIS (1975) (presenting an instrumental view that 


litigants’ concern about procedural justice is related to their preoccupation about substantive outcomes). 
224 Emily Ryo, Deciding to Cross: Norms and Economics of Unauthorized Migration, 78 AM. SOC. 


REV. 574 (2013) (finding that immigrants’ perceptions of procedural justice are significantly related to 


their beliefs regarding the legitimacy of immigration enforcement practices). 
225 See generally David Brereton & Jonathan D. Casper, Does It Pay to Plead Guilty? Differential 


Sentencing and the Functioning of Criminal Courts, 16 LAW & SOC’Y REV. 45, 67 (1981) 


(demonstrating that beliefs about outcomes can flourish even though empirical support does not exist). 
226 See supra note 153 and accompanying text (based on the National Sample).  
227 Id. It is important to remember, however, that the overall chance of success in detained removal 


cases is dismal. Over 90% of respondents in both the National Sample and Active Base City Sample 


were removed or required to voluntarily depart. See supra Figure 10. 
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to the judge, it’s a disaster. So what ends up happening is you can’t submit 
those documents that might help your case. You go in front of the judge. The 
judge has a docket to keep on . . . so the judge says, “I’m sorry, they’re late, 
you can’t submit those documents.” You get deported.228 


A second reason why televideo cases may exhibit depressed 


engagement patterns is the increased complexity of litigating over a screen. 


Detainees and their attorneys who experience these practical barriers in the 


early stages of their cases may be deterred from mounting a vigorous 


defense to removal.229 Furthermore, the mechanics of adjudicating over 


video are also challenging for judges, who are charged with ensuring that 


unrepresented litigants understand their rights in the deportation process. 


By definition, all detained immigrants who litigate claims must do so 


while locked in a jail or detention facility. This reality creates difficulties 


for all detainees,230 but also unique difficulties for those detainees assigned 


to televideo courtrooms. Detainees who are brought to court can at least file 


an application for relief when they arrive at court and hand a copy to the 


prosecutor, as is the standard practice among immigration attorneys. They 


can also use courtroom time to confer with their attorneys and sign any 


required paperwork. In contrast, with video, pro se respondents must mail 


their applications in advance of the hearing. Similarly, televideo 


respondents represented by counsel must sign their paperwork and provide 


any documentary proof to their attorneys in advance of their hearings. 


This requirement of advanced preparation may exert downward 


pressure on claimmaking. For pro se litigants, the advanced-filing 


requirement can be bewildering. The requirement also raises several 


important process questions. For example, do the detention centers provide 


pro se video litigants with adequate information in a language they can 


understand regarding how to mail their applications to the judge and 


prosecutor?231 Do detainees’ materials consistently make their way through 


 


228 Telephone Interview #18, supra note 173. 
229 As Lucie White has identified in the context of welfare hearings, “procedural rituals” that 


undermine access to “meaningful participation” are revealed “when subordinated speakers attempt to 


use the procedures that the system affords them.” Lucie E. White, Subordination, Rhetorical Survival 
Skills, and Sunday Shoes: Notes on the Hearing of Mrs. G., 38 BUFF. L. REV. 1, 4 (1990). 


230 The various challenges facing all detainees have become more apparent as of late with increased 


media attention on the recent influx of women and children seeking refuge in the United States. For a 


collection of powerful testimonies of volunteer attorneys documenting due process concerns with the 


handling of detained cases in Artesia, New Mexico, see Stephen Manning’s Videos, VIMEO, http:// 
vimeo.com/user24137058/videos [http://perma.cc/8TZR-PBTM]. 


231 Only in the Newark court did I observe respondents receiving a handout (titled “Mailing 


Addresses for Immigration Judge and Prosecutor”) that contained the relevant information. In other 
remote locations, respondents were left to wonder where to mail their finished applications. At Karnes, 


I learned from an interviewee that a detainee contacted him because the address he was given by his 
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the prison mail system to the judge’s desk on time?232 Would judges refuse 


additional extension requests by video respondents who encountered 


logistical challenges in meeting the court’s filing deadline?233 


The advanced preparation that video demands also challenges 


immigration attorneys. The overwhelming majority of attorneys practicing 


in detained immigration courts are solo practitioners or small firm 


lawyers.234 To maintain their practices, they generally must accept high 


volumes of cases and charge a low, fixed amount per case.235 With such 


demands on their time, these attorneys often depend on meeting their 


clients at the hearing to update them on the status of their cases and to 


finalize their paperwork. Detainees brought to in-person courtrooms can 


meet with their attorneys in the court’s lock-up prior to the hearing. In 


addition, they can confer with their attorneys in the courtroom prior to the 


judge taking the bench, or quietly during and after the hearing.236 Video’s 


elimination of this valuable in-person time with clients may result in the 


waiver of some claims. 


Remote adjudication could also dampen claim-seeking behavior and 


reduce attorney involvement due to the additional travel and preparation 


time required to effectively counsel clients who appear over a video screen. 


With televideo technology, attorneys must visit their clients at the remote 


detention location before and after every hearing.237 Attorneys handling 


televideo cases reported traveling hours to remote locations and enduring 


 


counselor to mail the application was wrong. He received his application “return to sender” after the 


due date. 
232 The Board of Immigration Appeals has refused to accept the prison mailbox rule, which means 


that even if a detainee mails an application in a timely fashion, the judge may treat it as untimely based 


on when EOIR receives it. J-J-, 21 I. & N. Dec. 976, 984 (B.I.A. 1997). 
233 The data presented earlier in this Article reveal that televideo cases are faster than in-person 


cases and also less likely to include continuances to seek counsel or prepare for trial. See supra Figure 7 


& notes 143–44. 
234 See Eagly & Shafer, supra note 21, at 27 n.111 (finding that 88% of attorney representation in 


detained immigration courts is provided by solo practitioners or attorneys practicing in small firms with 


ten or fewer lawyers). 
235 Interview #30, supra note 174 (describing “immigration defense” as a “volume business”). 
236 See, e.g., Telephone Interview #25, supra note 117 (explaining that after a complex and 


emotional hearing, her video client was “confused,” but “[h]ad she been with me, we could have talked 


and kind of defused the situation and I could have made her feel a little better”). 
237 See, e.g., Telephone Interview #36 with Partner, Small-Size Law Firm (Oct. 9, 2013) (on file 


with author) (“I go to [the detention center] almost once a week because of the televideo. I mean, just to 


be honest with you, it sucks for me because I have to drive two hours. . . . I’ve got to tell [my clients] 


what happened in court because I don’t want to have one-on-one conversations with them [over the 
video] in front of the judge and the government attorney. So I go there.”); Telephone Interview #32 


with Partner, Small-Size Law Firm (Sept. 20, 2013) (on file with author) (explaining that the process of 


driving to the remote location and waiting to meet the client to communicate a routine matter can take 
hours: “[I]t sounds horrible to say, but you’ve wasted your entire day for about a ten to fifteen minute 


conversation with one respondent . . . .”). 







EAGLY (DO NOT DELETE) 11/10/2015 4:42 PM 


N O R T H W E S T E R N  U N I V E R S I T Y  L A W  R E V I E W 


986 


long wait times for private meeting rooms, often to only secure a signature 


on a document or communicate what happened in court.238 Preparation for 


trial is also more time-intensive in video cases. Because attorneys are not 


able to answer questions and otherwise guide their clients during video 


hearings, they must spend additional time in preparation sessions with their 


clients at detention centers.239 Given the relatively low fees that are earned 


for detained work, taking on video cases becomes cost prohibitive for some 


attorneys. These supply-side factors could contribute to the reduced 


representation rate in televideo courtrooms. 


This Article’s finding of less attorney involvement in televideo cases 


is notable given the speculation of technology enthusiasts that the 


technique would encourage legal representation.240 Supporters have 


theorized that televideo should increase attorney representation because it 


allows attorneys to appear in downtown courtrooms near their offices 


rather than traveling to remote courtrooms.241 However, the missing link in 


this logic is that attorneys must travel to consult with their remote clients—


often many more times than is necessary for in-person adjudication. 


Proposals to expand televideo services to allow for video client 


consultation have been made,242 but further research is needed to determine 


whether this addition might exacerbate respondent alienation from the 


process. 


Judges also struggle with the strained mechanics of litigation over a 


screen. For example, the judge must ensure that the respondent has 


received the charging document. In the traditional courtroom, documents 


can be physically handed over to the immigrant. Over video, the same 


exchange is often confused and chaotic. As one judge complained: “If I’m 


trying to show people their Notice to Appear . . . [I] have to go up to the 


camera and show it to them. That’s just awkward.”243 Although it is 


 


238 See, e.g., Interview #28 with Dir., Nonprofit Org. (Sept. 16, 2013) (on file with author) 


(describing frustrations with securing attorney visits at detention centers: “I’ve waited until six o’clock 


at night—from nine o’clock in the morning until six o’clock—and not been able to see my clients [at 


the detention center]”). 
239 See, e.g., Interview #10 with Managing Attorney, Nonprofit Org. (Aug. 5, 2013) (on file with 


author) (“I went out there because I knew that [the trial] was going to be over video . . . I spent the 
whole entire day with him in the jail the day before, practicing and preparing. So there are other things 


you have to do to compensate [for video]. But if you have a client who is going to be there in person, 


you can take some shortcuts in your prep that you can’t take with the video . . . .”). 
240 See supra note 10. 
241 See IMMIGRATION BENCHBOOK, supra note 10. 
242 See ADMIN. CONFERENCE OF THE UNITED STATES, DRAFT, ACUS PILOT PROJECT ON REMOTE 


REPRESENTATION FOR DETAINED IMMIGRATION COURT RESPONDENTS (on file with author). 
243 Interview #29, supra note 118. Attorneys described similar technical difficulties with the 


transmission of documents during court hearings. See, e.g., Telephone Interview #33 with Senior 


Attorney, Small Size-Law Firm (Sept. 24, 2013) (on file with author) (“So it is really hard sometimes 
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possible to fax documents to the remote location, this procedure is time 


consuming and requires involvement of detention staff in the transmission 


of court documents.244 Another judge stressed that having “personal 


interaction” with respondents “makes a difference” with respect to “the 


seamlessness, the ease with which people interact with each other, the ease 


with which issues can be resolved, [and] the informality that can be 


beneficial sometimes to just have a conversation in person in a 


courtroom.”245 These valuable personal interactions between the judge and 


the litigant are lost when the proceeding takes place over screens. 


The mechanics of advising detainees of their rights may also be 


hampered by the video medium. As described in Part I, at the initial master 


calendar hearing, judges advise respondents of their rights, including the 


right to retain an attorney and the right to seek relief.246 Frequently such 


advisals are read simultaneously to large groups of respondents.247 All too 


often, as I observed in both televideo and in-person courtrooms, detained 


immigrants conceded the charges and waived the right to seek relief in a 


matter of minutes. Yet, the reality of hearing one’s rights declared over a 


grainy television may exacerbate this tendency to waive rights, particularly 


if the judge behaves in a way that is less encouraging over video, or is 


perceived as such by the litigants. As one attorney explained: 


It just gets lost when you’ve got a group of pro se [respondents] that are 
getting a group advisal [of rights over video] because of the fact that it’s such 
a large group and there’s no interaction with each individual. . . . Pro se 
[respondents] in a video setting? I think [it] is a disaster.248 


These deficits in the reading of crucial rights advisals over video could also 


contribute to the increased waiver of rights observed in televideo courts. 


 


when you are offering evidence and you want the respondent to authenticate it, you cannot show him 
the document because he’s on the other side. . . . It’s not the same as actual presence.”). 


244 Interviewees also questioned the reliability of the fax equipment. Telephone Interview #25, 


supra note 117 (“You know, they always talk about the ability to fax and I’ve never had that 


successfully work.”). 
245 Interview #37 with Representative, Nat’l Ass’n of Immigration Judges (Oct. 16, 2013) (on file 


with author).  
246 See supra notes 85–86 and accompanying text. 
247 Judicial styles for inquiring into potential avenues for removal varied. Some judges seemed to 


review a thorough checklist with each respondent, explaining in court that the purpose of such questions 


was to see if the respondent could stay in the country. Other judges conducted a more cursory review, 
seemingly based on the documents in the court file, without soliciting answers directly from the 


respondents. 
248 Telephone Interview #18, supra note 173. Another attorney explained that pro se video 


respondents are “bewildered” and often tell the judges they understand, even though “they have no idea 


what happened.” Telephone Interview #25, supra note 117. 
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Although lawyers’ groups and advocacy organizations have expressed 


the idea that exclusion from the trial is the most problematic aspect of 


televideo adjudication, physical exclusion from earlier stages in the process 


may be just as crucial. It is at these early stages when rights are explained 


and waived, applications are filed, and attorneys are retained. As the next 


Section develops, the physical barrier constructed by video not only injects 


logistical challenges into the litigation process, but it also separates the 


respondent from the other courtroom actors in ways that matter. 


3. Disruption of the Courtroom Workgroup. 


[W]hen they used to have detainees brought here, it was a different thing. . . . 
They would come into my courtroom and . . . they would watch other people 
have their hearings. So, then they would see the lawyers come in and then 
they would maybe get the card of the lawyers or they would see maybe who 
was a good lawyer, who was a bad lawyer. . . . Or maybe some lawyer would 
[say] . . . “I’m going to represent this guy.” . . . [T]he dynamic changes 
when . . . you just have somebody who’s in what looks to me like a little 
cloakroom at the jail. . . . I don’t know what they really see on the camera, you 
know, but I’m just going to tell you that they’re not learning about how other 
people are having their hearings . . . .249 


Over thirty years ago, James Eisenstein and Herbert Jacob found that 


personal interaction occurring in lower level courts fosters collaborative 


“workgroups” that resolve cases.250 Courts, according to Eisenstein and 


Jacob, are not assembly-line bureaucracies, but rather they are 


organizations that rely on group activity from multiple courtroom 


participants, many of whom work together on a regular basis to resolve 


cases.251 These workgroups in criminal cases include judges, court clerks, 


prosecutors, defense attorneys, and defendants.252 


It is similarly helpful to think of the various players in immigration 


courtrooms as a functioning workgroup. The judge and prosecutor often 


share the courtroom for much of the day and private immigration attorneys 


frequently handle multiple detained cases in the same court call. Some 


nonprofit organizations focus exclusively on representation in one local 


area, before only a few immigration judges and prosecutors. As one 


practicing immigration attorney explained, immigration court is “intimate,” 


requiring “dealing very closely with the same judges and prosecutors.”253 


 


249 Interview #47, supra note 60. 
250 See JAMES EISENSTEIN & HERBERT JACOB, FELONY JUSTICE: AN ORGANIZATIONAL ANALYSIS 


OF CRIMINAL COURTS (1977). 
251 Id. at 9–10. 
252 Id. at 10. 
253 See, e.g., Telephone Interview #21, supra note 117. 
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The players in immigration court know one another and work cooperatively 


and informally to determine the outcome of their cases.254 


Physical removal from the courtroom causes televideo respondents to 


miss most of the informal give-and-take of immigration court. By only 


allowing them a partial televised view, remote litigants are not able to learn 


from—or fully participate in—the various courtroom conversations. This 


disruption of the respondent’s relationship vis-à-vis the other court actors 


may contribute to the depressed levels of claimmaking and representation 


in the video population. 


When attending immigration court, I observed that much of what 


happens within the courtroom is not recorded as part of the official trial 


record.255 Before the judge takes the bench, the prosecutor often discusses 


bond amounts and case resolutions with the attorneys in the courtroom. 


Even after the judge takes the bench, immigration court is a casual affair, 


with judges asking the parties about aspects of case resolution before going 


“on the record.” 


The full complexity of the courtroom cannot be appreciated from the 


remote vantage point. Sometimes these informal assessments of the case 


and its status proceed before the video connection is even established.256 


Other times, they go on while the camera is rolling, but are not captured on 


the remote television screen due to the limited gaze of the court’s camera. 


Off-the-record conversations also occur during disruptions in the video 


feed, such as when the image freezes or the line is disconnected. Without 


the ability to learn from the entire court proceeding, respondents may not 


fully understand the process and therefore may be less likely to participate 


in it. Judge behavior, by failing to accommodate remote litigants’ 


participation in these informal stages of the litigation, may also be 


responsible for the observed decrease in litigant participation. 


As the experienced immigration judge explained in the quote that 


began this Section, immigrants in remote courtrooms are also denied the 


opportunity to participate in the courtroom audience and learn by observing 


the hearings of other immigrants.257 Because they are not physically present 


 


254 Id. (explaining that the other courtroom players “know who I am. They’re generally very 


cooperative . . . it’s informal.”). 
255 Although regulations do require removal hearings to be recorded, statements may be made “off 


the record” with the permission of an immigration judge. 8 C.F.R. § 1240.9 (2015). 
256 IMMIGRATION COURT OBSERVATION PROJECT, NAT’L LAWYERS GUILD, FUNDAMENTAL 


FAIRNESS: A REPORT ON THE DUE PROCESS CRISIS IN NEW YORK CITY IMMIGRATION COURTS 13 


(2011) [hereinafter ICOP REPORT], available at http://nycicop.files.wordpress.com/2011/05/icop-


report-5-10-2011.pdf [http://perma.cc/KQ9Y-FV6G] (“[S]ignificant portions of potentially outcome 
determinative aspects of immigration proceedings frequently take place off the record.”). 


257 Interview #47, supra note 60. 
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in court, they cannot observe the court process or the role of an advocate 


within that process. They may be less likely to meet other litigants who are 


bringing claims, see a judge take seriously the merits of another detainee’s 


claim, or be handed a business card by an attorney willing to take their 


case.258 


Physical presence in court also provides the opportunity to come face-


to-face with the prosecutor. In this moment of growing attention to 


prosecutorial discretion in immigration,259 the ability to confer with the 


prosecutor regarding a potential application for relief may be connected to 


whether relief is actually pursued.260 At times, judges I observed promoted 


such courtroom negotiations between the parties, most commonly with 


respect to bond amounts, filing dates, or whether certain legal requirements 


of relief applications were satisfied.261 In sharp contrast, detained litigants 


appearing by video were flatly denied these in-person opportunities for 


prosecutorial interaction, and no video substitute was offered. 


Crucial differences in lawyer–client interactions were also apparent in 


video courtrooms.262 With televideo, attorneys had no opportunity to offer 


their clients a confidential consultation before, during, or after the hearing. 


Occasionally, courtrooms I observed did allow counsel to talk to the client 


over the video screen, but this option occurred in the middle of the public 


proceeding, offering no confidentiality for the client. Even if the courtroom 


was cleared, confidentiality concerns persisted because the client remained 


 


258 In his classic study of debtors, Herbert Jacob found that contact with someone who had gone 


through the bankruptcy process was an important predictor of asserting a claim of bankruptcy. 


HERBERT JACOB, DEBTORS IN COURT (1969). 
259 Jason Cade has persuasively argued that “ICE prosecutors do have certain concrete 


responsibilities,” including to “exercise equitable discretion in appropriate cases.” Jason A. Cade, The 


Challenge of Seeing Justice Done in Removal Proceedings, 89 TUL. L. REV. 1, 6 (2014). 
260 For reasons discussed earlier, I am not suggesting that such interaction currently results in 


meaningful exercise of prosecutorial discretion in detained cases. See supra note 189 (reporting that in 


2012, only fifty prosecutorial discretion terminations or case closures involved detained cases). Rather, 


my point is that the ability to engage in conversations with prosecutors in court may enhance the 
perceived fairness of the process, and therefore the willingness of immigrant respondents to participate 


in the system.  
261 If the immigration courts were to adopt recommendations urged by scholars and advocacy 


groups to formally require pretrial conferences, these litigant–prosecutor interactions could become 


more central to removal adjudication. See, e.g., Cade, supra note 259, at 75 (arguing that “respondents 
in immigration court should have the opportunity to confer with knowledgeable, accountable trial 


attorneys before any hearing on the merits”). The emergence of alternative forms of immigration status 


short of lawful permanent resident status, such as deferred action, parole, or administrative closure, may 
also make plea bargaining more prominent in immigration courts. See Geoffrey Heeren, The Status of 


Nonstatus, 64 AM. U. L. REV. 1115 (2015). 
262 For an overview of the potential effects of videoconferencing on the attorney–client 


relationship, see Eric T. Bellone, Private Attorney–Client Communications and the Effect of 


Videoconferencing in the Courtroom, 8 J. INT’L COM. L. & TECH. 24 (2013). 
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supervised by jail staff at the remote video location. And, as one law firm 


partner added: 


Why do I hate it? Because if I need to take a recess with my client, my client 
remains on-screen. You hear right through the walls. The judge goes back in 
the chambers. The judge hears everything you say. . . . There is no 
confidentiality to break with your client who is on a screen.263 


Attorneys frequently described the downfall of video hearings as the 


inability of their clients to participate in the full range of courtroom 


exchanges.264 One attorney complained that televideo “doesn’t engage the 


client or involve the client in his own case . . . even when they have a 


lawyer.”265 In the courtroom, particularly at early stages in the case, what 


happens may not be understood as a “big deal.”266 But, the respondent 


“misses all those dynamics” of what goes on in the courtroom.267 For 


example, represented video litigants may not “feel as assured that their 


lawyers are doing what they said they were going to do when it is all so 


distant,” thus contributing to the waiver of potential claims.268 One attorney 


poignantly analogized the treatment of immigrants kept outside the 


courtroom under the televideo regime to the antiquated practice of 


execution by firing squad: “[I]f [my client is] on the videoconference, it’s 


almost like he’s on the firing squad—or at the other end of a firing squad I 


should say.”269 


Despite these challenges, attorneys remained unlikely to join their 


clients at the remote end of the proceeding. As one small firm attorney 


explained: 


 


263 Interview #14, supra note 60; see also Interview #16, supra note 174 (“It’s this interesting sort 


of fiction because you’re supposed to have this confidential situation [if you ask for the courtroom to be 


cleared], but in the immigration courtroom . . . there are three doors and . . . the trial attorney, the 


guards, and the judge are all right behind those doors. So there’s really not a lot of privacy.”). 
264 Video thus intensifies the problematic traditional division between lawyer and client roles that 


detracts from client autonomy. See generally SUSAN M. OLSEN, CLIENTS AND LAWYERS: SECURING 


THE RIGHTS OF DISABLED PERSONS 140 (1984) (“[N]orms of legal advocacy inhibit client autonomy 


and responsibility by imposing the authority of a supposedly neutral expert on the client . . . .”); Gerald 


P. López, An Aversion to Clients: Loving Humanity and Hating Human Beings, 31 HARV. C.R.-C.L. L. 
REV. 315, 316 (1996) (stressing that lawyers “need to include clients, to reach out to clients, to pay 


attention to clients, to learn from clients”). 
265 Interview #16, supra note 174. 
266 Id.  
267 Id.  
268 Id.  
269 Interview #13 with Partner, Small-Size Law Firm (Aug. 6, 2013) (on file with author). 
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You have to take multiple cases for it to be lucrative, if you will. So it’s hard 
if I would have to physically drive to every single facility [to appear with my 
clients remotely]. All in the morning? It would be impossible.270 


Most attorneys I interviewed shared the view that being physically present 


in the courtroom with the judge was preferable to appearing at the remote 


location with the client—it was less likely to alienate the judge and allowed 


the attorney to participate in off-the-record discussions with the prosecutor 


and the judge. 


The reduction in interaction between the televised respondent and the 


other courtroom players was striking. At the formal courtroom end of the 


hearing, the detainee appearing on the screen was only treated as a 


participant in the proceeding when directly asked questions by the judge or 


by counsel while testifying. At other times during the hearings, the 


courtroom players generally did not look at or engage with the video 


screen.271 A Chicago attorney described how one judge interacted with his 


client appearing on a television screen: 


The person is on the screen and [the judge] just never would address the 
respondent. And to the point where he would ask the respondent questions and 
just not look up when the respondent would talk. And I have always thought 
like that’s at least partially related to the fact that the respondent isn’t in the 
room.272 


At the video end of the hearing, often the respondent could not see her 


attorney or the prosecutor on the screen. At one remote hearing I attended 


in Karnes City, Texas, the focal point of the video feed was the back of the 


judge’s computer screen—punctuated when he would lean forward to sip a 


Coke or address questions directly to the detainee. Some judges did offer 


the respondent a full view of the courtroom, but when that arrangement was 


pursued, the images at the remote location were so small that often it was 


hard to detect whether the person talking was the judge, prosecutor, or 


respondent’s counsel. 


When I visited the remote location at the county jail in Kenosha, 


Wisconsin, respondents’ counsel in the Chicago courtroom were given the 


opportunity to briefly greet their clients over the television screen. During 


the hearing, however, I could not see the respondents’ attorneys on the 


 


270 Interview #30, supra note 174. 
271 In this way, televideo is one very poignant example of what Alexandra Natapoff has described 


in the criminal justice system: treating the very target of the government’s charge as a “disfavored 


speaker[] outside the legal process.” Alexandra Natapoff, Speechless: The Silencing of Criminal 
Defendants, 80 N.Y.U. L. REV. 1449, 1452 (2005). 


272 Interview #8, supra note 117. 
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television screen. The attorney role within the proceeding was rendered 


audible, yet invisible, to their clients. As one attorney described: 


During direct exam, during cross-exam, the [televideo] respondent hears 
respondent’s counsel or DHS counsel asking questions but cannot see them. 
So that causes a big disconnect, I think, for respondents. They think it’s their 
attorney talking, they think it’s the government attorney talking but they don’t 
know what they look like. Especially if it is government counsel and they’re 
making faces, getting upset at the respondents, [the video litigants are] just 
depending on hearing their voice. So it just creates a disconnect, I think—like 
the respondents can’t really feel like they’re fully participating in it.273 


A community member who volunteered to observe detained court 


proceedings on behalf of a nonprofit organization also lamented the limited 


view of the remote video screen: 


I feel it’s unfortunate that they can’t see their lawyer. All they see is the judge 
and the interpreter in front of them, and I think it’s very important [to see the 
lawyer] for body language and reinforcement. Encouragement—they don’t get 
that. They hear their lawyer and that’s all, and I think that’s a real difficult 
problem. That is something that’s missing.274 


Technical problems in the video connection further accentuated the 


separation of the respondent from the courtroom. These “technical 


problems,” as one judge described, included “them being able to hear us, us 


being able to hear them, and also them being able to see us, us being able to 


see them, even being connected at all.”275 Attorneys I interviewed 


frequently complained about awkward delays in the transmission of the 


video feed, blackouts in the video screen, and difficulties understanding 


courtroom interpreters.276 As another judge explained, the worst part about 


using video is that it “breaks down” and “that’s what interferes with the 


hearing.”277 Such breakdowns caused all parties considerable frustration 


and interrupted the flow of the proceedings. 


In summary, court observations and interviews document disruptions 


in the televideo respondents’ engagement with the courtroom workgroup. 


 


273 Interview #9 with Supervising Attorney, Nonprofit Org. (Aug. 5, 2013) (on file with author). 
274 Interview #12 with Court Watch Volunteer, Nonprofit Org. (Aug. 6, 2013) (on file with author). 
275 Interview #29, supra note 118. 
276 See, e.g., Telephone Interview #21, supra note 117 (“[S]ometimes the video goes out or you 


can’t hear them. Or I’ve seen cases which I think are the worst where the translator is on speakerphone 


and [the respondent is] on video, and it’s hard to understand what’s happening.”); Telephone Interview 


#25, supra note 117 (“[T]he reliability of the equipment is always an issue.”); Telephone Interview #26, 
supra note 210 (describing numerous technical difficulties, including a “three-second delay” in the 


video feed and “a lot of problems with the video going black”); Telephone Interview #27, supra note 87 


(“Yes, I’ve had cases before where using technology, you know, it messes up at times; it doesn’t 
cooperate.”). 


277 Telephone Interview #48, supra note 1. 
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Respondents do not learn from other cases, cannot appreciate or participate 


in many aspects of their own case, are denied opportunities to meet face-to-


face with the prosecutor, and have lower quality interactions with their own 


lawyers. These challenges could contribute to the depressed video 


engagement observed in the immigration court data. A related aspect of this 


disruption, as discussed in the next Section, is physical separation from the 


courtroom audience. 


4. Separation from the Courtroom Audience. 


I think the video is really difficult for families when they come. . . . 
[S]ometimes, you know, they say [to the respondent], “You can speak with 
your family, they’re sitting there.” They feel so awkward standing in front of 
the microphone. They’re not used to a microphone. You can see their body 
language. What do I do? And they don’t feel comfortable saying—you 
know—they know everybody is watching them. They’re standing there in 
front of this microphone trying to talk to this loved one that’s in the screen and 
there’s no body contact . . . .278 


A final practical consequence of remote adjudication is its impact on 


the relationship between the courtroom audience and the immigrant 


respondent. Federal courts have consistently held that public access to 


immigration courts remains “a fundamental principle of fair play inherent 


in our judicial process [and] cannot be seriously challenged.”279 With few 


exceptions, the standard of public access applies to all immigration 


hearings,280 including those conducted in detained settings and via 


videoconference technology.281 According to the rules, no prior notification 


is needed to observe an open immigration hearing in a federal immigration 


court.282 


Establishment of video hearing locations at jails and prisons means 


that court proceedings are conducted simultaneously at two locations. One 


is the hearing location with the judge, prosecutor, respondent’s counsel, 


 


278 Interview #12, supra note 274. 
279 Pechter v. Lyons, 441 F. Supp. 115, 119–20 (S.D.N.Y. 1977) (“[I]t is well established that a[n] 


[immigration] judge may take only the most limited action necessary to sufficiently protect the interest 


perceived to be paramount to the interest of the public in an open hearing.”). 
280 8 C.F.R. § 1003.27 (2015). One important exception to the general rule of open immigration 


proceedings is for asylum merits hearings, which may be closed if the applicant makes an “express” 


request. Id. § 1240.11(c)(3)(i). 
281 Exec. Office for Immigration Review, About the Court, U.S. DEP’T OF JUSTICE, http://www.


justice.gov/eoir/sibpages/was/HQIC.htm [http://perma.cc/7GZP-BDWE] (“Public access to VTC 
hearings is governed by the provisions of 8 C.F.R. 1003.27 in the same manner as onsite in-person 


hearings.”). 
282 Exec. Office for Immigration Review, Observing Immigration Court Hearings, U.S. DEP’T OF 


JUSTICE (Sept. 9, 2010), http://www.justice.gov/eoir/press/2010/ObservingImmigrationHearings


09092010.htm [http://perma.cc/LL7L-8XLE]. 
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and court staff.283 The second is the remote hearing location with the 


respondent and correctional staff. Although both sites are technically 


operating as courts and therefore should be open to the public, there are 


numerous practical barriers to public attendance at remote hearing 


locations. 


Barriers I encountered scheduling visits to remote video courtrooms 


for my own research illustrate this point. To observe a video hearing 


location, I was required to follow the specific entry requirements prescribed 


by federal detention standards284 as well as those of the government or 


subcontracting private facility housing the detainee.285 This procedure 


demanded careful coordination with Immigration and Customs 


Enforcement (ICE) officials (who supervise the detention facilities) and the 


wardens (who run the facilities). Access was further complicated by the 


absence of immigration court staff at the remote video hearing location. As 


a result, I often had to involve immigration court officials in Washington, 


D.C. to explain to the various law enforcement authorities that detention-


based video hearing locations are in fact courtrooms to which public access 


should be granted without any need for advance permission. As a 


representative of EOIR explained via email to an ICE field office official in 


preparation for my visit: 


So you are aware, EOIR does not require visitors to the immigration courts to 
be granted permission to observe open hearings. . . . EOIR does not require 
notice to observe a hearing. Rather, we advise interested parties that they 
should contact the detention facility in advance to assist ICE in its security 
clearance protocols.286 


From the perspective of jail and detention officials, who often did not 


perceive that they were operating public courts, granting my access to the 


video appearance rooms was a burden. Although I was eventually able to 


enter several remote locations and attend the video end of proceedings, at 


one of the nation’s largest detention facilities in Conroe, Texas, officials 


 


283 For the rare exception to this setup, such as having the attorney or interpreter at the remote 


location, see supra note 63. 
284 See U.S. IMMIGRATION & CUSTOMS ENFORCEMENT, PERFORMANCE-BASED NATIONAL 


DETENTION STANDARDS § 5.7, at 367 (2011), available at http://www.ice.gov/doclib/detention-
standards/2011/pbnds2011.pdf [http://perma.cc/8F5Z-5RE9]. 


285 See, e.g., ESSEX CNTY. DEP’T OF CORR. TRAINING BUREAU, IDENTIFICATION CARD ISSUANCE 


FORM—CIVILIAN (on file with author) (requiring identity information to secure advanced clearance to 


access facility). 
286 E-mail from Kathryn Mattingly, Exec. Office for Immigration Review, to James K. Bond, 


Assistant Field Office Dir., U.S. Immigration & Customs Enforcement, Chi. Field Office (July 18, 


2013, 10:10 PST) (on file with author). 
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explained that they simply could not accommodate a member of the public 


at the remote video hearing. As I was informed by email: 


In this instance the hearings are open to the public and you are more than 
welcome to observe the hearings, we simply ask that you do so at the [in-
person courtroom at] Houston CDF where facilities and staff are in place to 
accommodate access to the general public. We would love to have 
immigration judges and attorneys located in the Joe Corley Facility to conduct 
hearings in person and, if that is ever the case, those hearings would most 
certainly be open to the public at the Joe Corley Facility.287 


In other words, according to detention officials in Conroe, only one end of 


the video proceeding was appropriate for the public—that where the judge 


was physically located in downtown Houston. The makeshift video courts 


at the detained location in the Joe Corley Facility simply did not have the 


space or staff to accommodate a public audience.288 


Attorneys I interviewed recounted similar struggles with not being 


allowed to attend video hearings from the remote location due to a stated 


inability to accommodate the public in a locked facility. This was true even 


though they were seeking access to represent their own clients from the 


remote location.289 In addition, some attorneys were prevented from 


attending the remote courtroom by ad hoc judge policies that required 


attorney presence in the traditional courtroom.290 


Access for families and community members was even more 


challenging. They may be denied access because officials do not treat the 


remote location as a court. Or, they may be excluded based on the facility’s 


peculiar regulations, such as rules barring individuals with criminal records 


or requiring a certain style of attire. As one judge I interviewed 


acknowledged, “it is definitely more difficult for . . . families and anybody 


 


287 E-mail from Bret Bradford, Assistant Field Office Dir., U.S. Immigration & Customs 


Enforcement, Hous. Field Office, to author (Sept. 30, 2013, 09:57 PST) (on file with author). 
288 There are important parallels between the isolation of these detained respondents and the 


broader system of social control fostered by mass incarceration. See generally Gerald P. López, How 


Mainstream Reformers Design Ambitious Reentry Programs Doomed to Fail and Destined to Reinforce 
Targeted Mass Incarceration and Social Control, 11 HASTINGS RACE & POVERTY L.J. 1 (2014) 


(highlighting the failure of reentry programs in an era of mass incarceration). 
289 Telephone Interview #49 with Detention Attorney, Nonprofit Org. (Jan. 10, 2014) (on file with 


author) (“You can’t physically sever an attorney from her client all the time. I launched this whole 


campaign to use the VTC room.”). Others have complained of similar problems in gaining access to 
video courtrooms. See, e.g., CHICAGO STUDY, supra note 42, at 58 (noting that “ICE relies on lack of 


space” at Chicago’s remote court location “as grounds for excluding the public from the remote site”). 
290 See, e.g., Telephone Interview #34 with Clinical Assistant Professor, Immigration Clinic, ABA-


Approved Law Sch. (Sept. 26, 2013) (on file with author) (explaining that some courts “want you with 


the judge” during a video hearing, rather than at the remote location). 
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to come to those [video] hearings because they have to go through the extra 


security measures that are present for a prison or a detention facility.”291 


Audience exclusion also can occur in traditional immigration courts,292 


but the severe barriers to accessing remote video courtrooms rise to the 


level of a de facto bar on audience presence in the same physical space as 


the televideo respondent. The end result is that video detainees attend their 


hearings alone. In fact, at many video locations, I was the first member of 


the public ever to attend. At one hearing, the judge was so alarmed when 


the remote prosecutor alerted him that someone from the public was 


actually observing a remote hearing that he interrupted the proceeding to 


ask what I was doing. At another remote location, I heard the judge 


laughing over the screen, calling the immigrants held in Huntsville, Texas, 


“my little prisoners,” clearly not acting like someone who understood he 


might have a public audience (I was not visible to him on the screen). 


The creation of a remote courtroom devoid of an audience threatens 


the very foundations of what Judith Resnick and Dennis Curtis have called 


“democratic courtrooms”—public space intended to facilitate “millions of 


exchanges” between litigants, audiences, and judges.293 Omission of the 


audience interrupts these important connections between members of the 


public and the very institutions that make profound judgments about their 


communities. This exclusion of “friends, family, and community members” 


from the courts is a problem Jocelyn Simonson has convincingly shown is 


all too common in modern criminal courts, where trial by a jury of one’s 


peers has been replaced by a system of mass plea bargaining.294 This 


removal of the public from the everyday realities of lower level courts 


isolates the judicial system from the imperative of public accountability 


and disempowers low-income communities and communities of color that 


are most directly affected by the court system.295 The lack of an audience 


composed of family and friends may also contribute to the phenomenon 


observed in this Article—less vigorous involvement in the court process by 


the litigants themselves. 


 


291 Interview #37, supra note 245. 
292 For example, Northwestern University political scientist Jacqueline Stevens alleges she was 


excluded without cause from an immigration court hearing in Atlanta, Georgia. See Stevens v. Holder, 


950 F. Supp. 2d 1282, 1285 (N.D. Ga. 2013). 
293 JUDITH RESNIK & DENNIS CURTIS, REPRESENTING JUSTICE: INVENTION, CONTROVERSY, AND 


RIGHTS IN CITY-STATES AND DEMOCRATIC COURTROOMS 306–37 (2011). 
294 Jocelyn Simonson, The Criminal Court Audience in a Post-Trial World, 127 HARV. L. REV. 


2173, 2177 (2014) (“Rather than welcoming the public into courthouses, court administrators around 


the country often exclude audiences from nontrial courtrooms . . . .”). 
295 RESNIK & CURTIS, supra note 293, at 308. Simonson argues that interference with the public’s 


participation in criminal courtrooms also violates the Sixth and First Amendments. Simonson, supra 


note 294, at 2176. 
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Recognizing the chasm caused by immigration courts devoid of juries 


or any audience participation, community members in several major cities 


have begun “court watch” programs that organize and train volunteers to 


observe immigration hearings.296 These programs, as I learned during my 


interviews, reflect the idea that the very act of observing the court can 


enhance the overall fairness of the proceedings.297 As one volunteer 


described, her goal in attending court every week is “simply to make these 


people more visible and to have the court personnel know that people are 


concerned about what happens to these detainees.”298 By documenting what 


happens in court, an active court watch program can ensure that the public 


“always has a presence in all those courtrooms” and can “get [out] the word 


about what is happening to individual people.”299 


Although court watch programs help to reinstitute the immigration 


courtroom audience, no such program has ever been established at the 


remote end of a video hearing. When volunteers observe video hearings, 


they must sit with the judge in the courtroom end of the proceeding. 


However, the physical setup of the in-person end of the televideo 


courtroom—with a single video screen facing the judge rather than the 


audience—suggests that public court observation is not anticipated or 


encouraged. One immigration attorney I interviewed lamented: 


I think that televideo depersonalizes the whole process. . . . [T]he way the TV 
screen is set up, anyone who is sitting in the courtroom [audience] can’t see 
the screen. . . . The screen is set up to point toward the judge and so people 
who are there don’t see the person on the screen.300 


In the initial Chicago televideo pilot program, two television screens 


were used. One screen faced the judge and the second screen faced the 


 


296 ICOP REPORT, supra note 256, at 25–27 (explaining how to start an immigration court 


observation program). To date, several cities have established such programs, including Chicago, New 


York, Los Angeles, and San Francisco. See About, CHI. COURTWATCH, http://chicagocourtwatch.


wordpress.com/about/ [http://perma.cc/75T5-LPBJ]; IMMIGR. CT. OBSERVATION PROJECT, https://
nycicop.wordpress.com [http://perma.cc/5U3C-W8M5]; Los Angeles Immigration Court Watch 


Program, TUMBLR (Aug. 26, 2014), http://laimmigrationcourtwatchprogram.tumblr.com [http://perma.


cc/VJE4-X9SE]; S.F. Bay Area Chapter, Immigration Committee, NAT’L LAW. GUILD, http://www.
nlgsf.org/content/immigration-committee [http://perma.cc/KYT2-PKT6]. 


297 A large body of social science research has attempted to measure the effect of observation on 


the behavior of subjects who are aware they are being watched. See generally Jim McCambridge et al., 
Systematic Review of the Hawthorne Effect: New Concepts Are Needed to Study Research Participation 


Effects, 67 J. CLINICAL EPIDEMIOLOGY 267 (2014) (summarizing research finding that individuals who 


are aware they are being observed may alter their behavior, known in the literature as the “Hawthorne 
effect”). 


298 Interview #11 with Volunteer Coordinator, Nonprofit Org. (Aug. 5, 2013) (on file with author).  
299 Id. 
300 Interview #14, supra note 60. 
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audience.301 This courtroom layout allowed spectators in the courtroom to 


have their own television screen for watching the remote detainees. Yet, 


when videoconferencing was fully implemented in Chicago and other 


cities, the audience’s television screen was conspicuously removed. 


Families attending court could no longer see their detained loved ones.302 


In my own site visits, I usually had to sit toward the front of the 


courtroom and crook my neck forward to observe the video screen. In 


Houston’s detained court, for example, I could view the screen only if I sat 


in the seats reserved for counsel on the right-hand side of the court. In one 


Los Angeles courtroom, I gained a sideways view of the screen by sitting 


in the front row of pews, but audience members in the rows behind me 


stared at the back of the television set. 


The reality is that when family and community members do attempt to 


participate in video hearings, they are always in the courtroom with the 


judge, not with the person they came to support. As described in the quote 


from a court watch volunteer that opened this Section, some judges do 


allow family members to say hello over the video screen. However, in all 


instances that I observed, this greeting was done quickly and awkwardly at 


the end of the hearing, often after the loved one had already been ordered 


deported. At the end of one hearing I watched, an attorney told his client 


appearing on the television: “Your wife and mother came today—just so 


you know.” But, even with these reassuring words transmitted over the 


video screen, the respondent never actually viewed his family in the 


courtroom. As one interviewee described it: 


[T]he [televideo] screen only faced the judge. So, family members who came 
couldn’t see their family member. The respondent couldn’t see if his family 
was there to support him and the court could care less. I mean, the system 
could care less. . . . So how is that public? To me that’s not public.303 


Video thus separates the litigant from the comfort that a courtroom 


audience can provide. If prior social science research is any guide, it would 


be no wonder if family and community members perceive the remote 


courtroom setup as fundamentally unfair.304 This judgment may make 


 


301 CHICAGO STUDY, supra note 42, at 9, 20, 26, 35, 50. 
302 Id. at 26 n.43; see also Interview #16, supra note 174 (explaining that when video was fully 


implemented in Chicago the screen facing the audience was taken away and only the screen facing the 


judge remained). 
303 Interview #16, supra note 174. 
304 See, e.g., Lindsay et al., supra note 195, at 886 (reporting that study participants pretending to 


be a family member of the accused “perceive[d] barriers and closed-circuit television to be threats to the 
fair treatment of the defendant”); Bradley D. McAuliff & Margaret Bull Kovera, Do Jurors Get What 


They Expect? Traditional Versus Alternative Forms of Children’s Testimony, 18 PSYCHOL., CRIME & L. 
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audience members less likely to assist detainees in retaining an attorney or 


obtaining proof for an affirmative claim. In turn, the respondent placed in a 


system severed from any public accountability may be less likely to 


participate in the adversarial process. 


CONCLUSION 


The use of remote adjudication to decide immigration cases provides a 


unique window for viewing televideo’s practical effects. This Article offers 


cause for celebration—immigration judges may indeed be skilled at 


reaching a fair decision at trial while relying on new courtroom 


technologies. Remote adjudication also offers cause for concern—


immigrants and their attorneys may be adversely affected in the rush to 


make courts move faster. These insights contribute necessary lessons for 


other high-volume court systems that are similarly considering a turn to 


video adjudication. 


This Article’s empirical findings also suggest that the conventional 


critique of procedural innovation is far too narrow. Researchers and 


policymakers have adopted a trial-centered analysis of technology’s import 


to adjudication. Especially in this era of fewer trials, research must begin to 


ask different questions. It must instead focus on the indirect effects on case 


outcomes caused by court practices that foster litigant disengagement, 


particularly among poor, incarcerated, and otherwise vulnerable 


populations. 


To the extent judicial efficiency gains are reaped by new video 


procedures, enthusiasm must be tempered by serious concerns about 


meaningful participation by litigants and their attorneys. By associating 


adverse outcomes in televideo cases with the waiver of rights, this Article 


begins an important new conversation about technology’s potential threat 


to the legitimacy of the adversarial process. It is crucial to continue to 


identify and understand the breakdown in litigant engagement that video 


fosters before it becomes normalized into the fabric of how our justice 


system operates. 


  


 


27, 43 (2012) (finding that study participants acting as mock jurors believed that “traditional testimony 


is the fairest to defendants”). 
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APPENDIX 


The immigration court data analyzed in this Article were originally 


collected by the Executive Office for Immigration Review (EOIR), the 


Justice Department division responsible for administering the nation’s 


court system. They were obtained for academic research with Freedom of 


Information Act requests made by the Transactional Records Access 


Clearinghouse (TRAC) at Syracuse University.305 In my capacity as a 


TRAC Fellow, I obtained these data in comma-delimited format and 


transferred them into STATA, a statistical software package that allows for 


data analysis and production of graphics.306 


The complete EOIR database includes 6,165,128 individual 


immigration proceedings that span from fiscal years 1951 to 2013. 


However, the analysis presented in Part II of this Article considers only 


those detained removal cases adjudicated during the two-year period for 


which the most televideo data were available (from 2011 to 2012). 


Before beginning analysis, I first reviewed the EOIR data for 


completeness and accuracy. I performed validity checks by comparing the 


data with EOIR’s annual statistical reporting of the same data.307 I also 


reviewed other publications that analyzed EOIR immigration court data, 


including those by government researchers,308 nonprofit research 


organizations,309 and legal scholars.310 


The Immigration and Nationality Act,311 as well as expository texts 


and practice manuals312 and my own site visits to immigration courts,313 


 


305 For more background on TRAC and its process for gathering public records, see About Us, 


TRANSACTIONAL RECS. ACCESS CLEARINGHOUSE, http://trac.syr.edu/aboutTRACgeneral.html [http:// 


perma.cc/3TVD-6E9W]. 
306 In completing this review, I worked closely with my research assistant Steven Shafer as well as 


Professor Joseph Doherty, the Director of UCLA’s Empirical Research Group. 
307 Each year, EOIR publishes a lengthy statistical report. See, e.g., 2012 YEARBOOK, supra note 


23. 
308 See, e.g., BENSON & WHEELER, supra note 8; GAO REPORT, supra note 128; OFFICE OF THE 


INSPECTOR GEN., U.S. DEP’T OF JUSTICE, MANAGEMENT OF IMMIGRATION CASES AND APPEALS BY 


THE EXECECUTIVE OFFICE FOR IMMIGRATION REVIEW (2012) [hereinafter INSPECTOR GENERAL 


REPORT], http://www.justice.gov/oig/reports/2012/e1301.pdf [http://perma.cc/MUV9-LJEW]. 
309 See, e.g., VERA EVALUATION, supra note 140, at 75 fig.21; Asylum Disparities Persist, 


Regardless of Court Location and Nationality, TRANSACTIONAL RECS. ACCESS CLEARINGHOUSE (Sept. 


24, 2007), http://trac.syr.edu/immigration/reports/183 [http://perma.cc/Y37X-DG4R]; Donald Kerwin, 


Charitable Legal Programs for Immigrants: What They Do, Why They Matter and How They Can Be 
Expanded, IMMIGR. BRIEFINGS, June 2004, at 1 (written when the author was Executive Director of the 


Catholic Legal Immigration Network, Inc.). 
310 See, e.g., Ramji-Nogales et al., supra note 149; Camp Keith et al., supra note 177. 
311 Immigration and Nationality Act, Pub. L. No. 414, 66 Stat. 163 (1952) (codified as amended at 


8 U.S.C. §§ 1101–1537). 
312 See, e.g., DAN KESSELBRENNER & LORY D. ROSENBERG, IMMIGRATION LAW AND CRIMES 


(2011). 
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provided the overall legal context for the patterns observed in the data. In 


analyzing the coding used in the EOIR database, I also relied on EOIR’s 


publications and internal documents, including data coding lookup tables,314 


data management training manuals,315 court operating policies and 


procedures,316 and judicial training materials.317 


This Appendix summarizes the steps taken in preparing two samples 


of detained removal cases for analysis, the National Sample and the Active 


Base City Sample. 


A. National Sample 


The following steps were taken in order to create a National Sample of 


detained removal cases:318 


Proceeding Type. “Removal proceedings” were by far the most 


common type of immigration proceeding in the EOIR data.319 Deleting 


proceedings not categorized as removal (such as proceedings for rescission 


or under the Nicaraguan Adjustment and Central American Relief Act320) 


ensured that outcome comparisons of televideo versus in person were for 


 


313 See supra notes 31–34 and accompanying text. 
314 Through Freedom of Information Act (FOIA) requests, TRAC obtained twelve EOIR lookup 


files to facilitate the proper identification of the values in the data. 
315 See, e.g., EXEC. OFFICE OF IMMIGRATION REVIEW, U.S. DEP’T OF JUSTICE, CASE TRAINING 


MANUAL (2003) (obtained by author by FOIA Request #2013-15030) (on file with author); EXEC. 


OFFICE OF IMMIGRATION REVIEW, U.S. DEP’T OF JUSTICE, CASE DATA ENTRY COURSE LESSON PLAN 


(2010) (version 1.3) (obtained by author by FOIA Request #2013-15030) (on file with author); EXEC. 


OFFICE FOR IMMIGRATION REVIEW, U.S. DEP’T OF JUSTICE, CASE HELP DESK FREQUENTLY ASKED 


QUESTIONS (2010) (obtained by author by FOIA Request #2014-7182) (on file with author); 


Adjournment Code Memo, supra note 110; UNIFORM DOCKETING MANUAL, supra note 128.  
316 See, e.g., COURT PRACTICE MANUAL, supra note 84; EXEC. OFFICE FOR IMMIGRATION REVIEW, 


U.S. DEP’T OF JUSTICE, DIGITAL AUDIO RECORDING USER MANUAL (2012) (obtained by author by 
FOIA Request #2014-7182) (on file with author); Memorandum from the Office of the Chief 


Immigration Judge, Exec. Office for Immigration Review, U.S. Dep’t of Justice, to All Assistant Chief 


Immigration Judges et al., Hearings Conducted Through Telephone and Video Conference (Aug. 18, 
2004) [hereinafter Telephone & Video Conference Hearings Memorandum], available at http://www.


justice.gov/eoir/efoia/ocij/oppm04/04-06.pdf [http://perma.cc/M8GT-HX4W].  
317 See, e.g., IMMIGRATION BENCHBOOK, supra note 10; CASE MANAGEMENT AND OPERATING 


POLICIES, supra note 28; Telephone & Video Conference Hearings Memorandum, supra note 316; 


EXEC. OFFICE OF IMMIGRATION REVIEW, U.S. DEP’T OF JUSTICE, CASE DATA ENTRY COURSE LESSON 


PLAN (2010) (version 1.1) (obtained by author by FOIA Request #2013-15030) (on file with author). 
318 In reporting the number of proceedings or cases removed based on each variable, I include those 


removed due to lack of data for that particular variable. 
319 In 1997, the term “removal” replaced the former terms of “exclusion” and “deportation.” 


Compare 8 C.F.R. § 240.15 (1997) (using the terms “exclusion” and “deportation”), with id. § 240.21 


(2015) (using the term “removal”). 
320 To explain in greater detail, the following proceeding types are not considered removal 


proceedings by EOIR: credible fear, reasonable fear, claimed status, asylum only, rescission, continued 


detention review, Nicaraguan Adjustment and Central American Relief Act (NACARA), exclusion, 
deportation, and withholding. See 2012 YEARBOOK, supra note 23, at C1–C3 (itemizing the different 


categories of immigration proceedings). 







109-4 EAGLY MASTER COPY II (DO NOT DELETE) 11/10/2015 4:42 PM 


109:933 (2015) Remote Adjudication 


1003 


the same proceeding type. Of the 6,165,128 proceedings in original 


dataset,321 1,839,628 nonremoval proceedings were deleted, leaving 


4,325,500 removal proceedings.322 


Merits Decisions. The data were next restricted to those cases in which 


the immigration judge reached a decision on the merits. As discussed in 


Part I of this Article, immigration judges make one of four possible merits 


decisions: terminate the case, grant relief, allow voluntary departure, or 


order removal.323 Purely administrative decisions, such as change of venue 


or transfer, are not classified by EOIR as merits decisions.324 Often, 


administrative closures were followed by the opening of a new proceeding 


for the same respondent in which the judge reaches a decision on the merits 


of the case (to terminate, grant relief, allow voluntary departure, or order 


removal).325 


Consistent with other studies of immigration courts, the first on-the-


merits decision was treated as the relevant judicial decision for analysis of 


case outcomes.326 Accordingly, proceedings held subsequent to the first on-


the-merits decision—including reopening of a closed case or remand for a 


new trial after appellate review327—were not analyzed. 


 


321 This number of proceedings represents 4,780,558 unique cases. 
322 This number of proceedings removed represents 3,365,485 unique cases. 
323 2012 YEARBOOK, supra note 23, at D1 (“In rendering a decision, the immigration judge may 


order the alien removed from the United States, grant some form of relief, or terminate the 
[case] . . . .”). In its statistical reporting, EOIR classifies decisions to allow voluntary departure as 


removal orders. Id. at Q1. 
324 Id. at D1 (defining the “other” category of proceeding-level completions as those in which an 


immigration judge “does not render a decision on the merits”). A study conducted by ACUS similarly 


drew a distinction between removal proceedings concluded on the merits and those that did not result in 


merits decisions, such as administrative closure, transfer to a different location, or change of venue. 
BENSON & WHEELER, supra note 8, at 15.  


325 The Office of the Inspector General has critiqued EOIR’s practice of using multiple 


administrative closures before reaching a decision on the merits. INSPECTOR GENERAL REPORT, supra 
note 308, at i (“[A]dministrative events such as changes of venue and transfers are reported as 


completions even though the immigration courts have made no decisions on whether to remove aliens 


from the United States. As a result, a case may be ‘completed’ multiple times.”). 
326 This methodology is consistent with other studies of EOIR data. See, e.g., GAO REPORT, supra 


note 128, at 65 (explaining that in order to study the merits decision before appellate review, “we 
limited our analysis data set to only those proceedings with records that included the first decision on 


the merits . . . made by an immigration judge”); VERA EVALUATION, supra note 140, at 86 (“[W]e used 


the first decision issued by the immigration judge as the case outcome in this analysis.”).  
327 After an immigration judge orders removal, a respondent generally has the right to appeal to a 


reviewing court, known as the Board of Immigration Appeals (BIA). 8 C.F.R. § 1003.1(b)(3) (2015). 


As immigration scholar Jill Family has documented, a limited number of BIA decisions may be 
appealed to the federal appellate courts. Jill E. Family, Stripping Judicial Review During Immigration 


Reform: The Certificate of Reviewability, 8 NEV. L.J. 499 (2008). 
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Following this methodology, a total of 1,396,008 nonmerits 


proceedings were deleted, leaving 2,929,492 cases, each with one relevant 


merits decision for analysis.328 


Fiscal Year. The data were next limited to cases decided in fiscal 


years 2011 and 2012, when televideo adjudication became most active.329 


For case-level categorization by fiscal year,330 the completion date of the 


first merits decision was used. A total of 2,559,892 cases (dating back to 


1997) were deleted, leaving 369,600 cases. 


Detention Status. Although almost one-third of detained cases 


received televideo hearings, individuals not subject to detention (because 


they were either released or never detained in the first place) almost always 


had their cases heard in person.331 Therefore, only detained cases provided 


sufficient data to reliably test the effect of televideo adjudication. As a 


result, the data were limited to only those cases in which the respondent 


remained detained throughout the entire case.332 A total of 172,640 


nondetained cases were deleted, leaving 196,960 detained cases. 


Institutional Hearing Program. Next, cases adjudicated under the 


Institutional Hearing Program (IHP) were eliminated.333 IHP cases are not 


adjudicated while the respondent is held in civil immigration custody, but 


rather while the respondent is serving a criminal sentence of incarceration 


in a federal, state, or county facility.334 In addition to the functional 


difference in the IHP removal program and the normal civil removal 


process, the IHP’s nearly perfect removal rate impedes meaningful analysis 


 


328 Most EOIR statistical reports analyze immigration decisions only at the “proceeding” level. 


Because a single case may contain multiple proceedings, analysis at the proceeding level is not ideal for 


this Article, which seeks to understand what happens to individuals in the immigration system. As a 
result, this Article adopts a case-level approach. A similar case-level approach for analyzing 


immigration adjudication was adopted by the Vera Institute of Justice in reviewing the Legal 


Orientation Program. See VERA EVALUATION, supra note 140, at 81 (distinguishing between 
proceeding-level and case-level analysis and concluding “it would be confusing to report on 


proceedings as opposed to what we defined as ‘cases’”). 
329 See supra Figure 1 (tracking the rise in televideo hearings from 1991 to 2012). 
330 The federal government’s fiscal year begins on October 1 and ends on September 30 of the 


following year. 
331 See supra Figures 1 & 2 and accompanying text. 
332 The EOIR data classifies each case with one of three case-level codes for custody status. A 


detained respondent is coded as “D.” Respondents who are initially detained but later released—on 
bond or some alternative type of condition—are coded as “R.” If EOIR has no record of the respondent 


having been detained, the code “N” is used. 
333 For a definition of the Institutional Hearing Program (IHP), see supra note 137.  
334 See 2012 YEARBOOK, supra note 23, at P1 (describing the IHP as “a cooperative effort between 


EOIR; DHS; and various federal, state, and municipal corrections agencies”); see also VIDEO 


INITIATIVE, supra note 6, at 1 (explaining that the goal of program is to “ensure that criminal aliens are 


removed promptly from the United States after they complete their sentences”). 
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of adjudicative medium.335 A total of 8094 IHP cases were deleted,336 


leaving 188,866 cases. 


Stipulated Removals and In Absentia Removals. Two types of 


immigration court decisions were excluded on the ground that they do not 


result from the adversarial court process: stipulated removal orders and in 


absentia removal orders. Stipulated removal orders are based on a written 


agreement between the immigrant and the Department of Homeland 


Security rather than the judge’s independent analysis of the underlying 


facts.337 Therefore, by definition, stipulated orders do not test the effect of 


medium on decisionmaking.338 A total of 21,924 stipulated removal cases 


were deleted,339 leaving 166,942 cases. 


In absentia removal orders follow from the respondent’s failure to 


appear at the removal hearing, combined with the government’s 


presentation of clear, unequivocal, and convincing evidence that the 


respondent is removable.340 Because in absentia orders are issued without 


any appearance of the respondent by video or in person, they do not 


measure the effect of adjudicative medium. Although understandably 


uncommon in the context of detention, a few of the removal cases in the 


 


335 Nearly 98% of the 8094 IHP cases removed from the data sample resulted in removal. See 


generally Interview #8, supra note 117 (explaining that IHP respondents are “almost never represented” 


and do not obtain relief). 
336 This methodological decision to remove IHP cases from the analysis of removal proceedings is 


consistent with that adopted by the Vera Institute in studying detained immigration adjudication. See 


VERA EVALUATION, supra note 140, at 78, 90. 
337 See 8 U.S.C. § 1229a(d) (2012). The applicable regulations provide that “[i]f the alien is 


unrepresented, the Immigration Judge must determine that the alien’s waiver is voluntary, knowing, and 


intelligent.” 8 C.F.R. § 1003.25(b) (2015). Therefore, in theory a judge could hold a hearing in a 
courtroom to determine the voluntariness of the waiver. However, such a hearing would not evaluate 


the merits of removal, only the legitimacy of the waiver. See generally Memorandum from Brian M. 


O’Leary, Chief Immigration Judge, Exec. Office for Immigration Review, U.S. Dep’t of Justice, 
Procedures for Handling Requests for a Stipulated Removal Order 4 (Sept. 15, 2010), available at 


http://www.justice.gov/eoir/efoia/ocij/oppm10/10-01.pdf [http://perma.cc/DFB8-GNQN]. 
338 Interviewees participating in the study also confirmed that stipulated removal cases are decided 


on the paperwork, without requiring a hearing. See, e.g., Telephone Interview #6 with Dir., Field Legal 


Operations, U.S. Immigration & Customs Enforcement (Aug. 1, 2013) (on file with author) (explaining 


that stipulated removals are “done on the paperwork” and do not involve court hearings).  
339 A similar methodological decision to eliminate stipulated removals from analysis was made by 


the Vera Institute for Justice, in consultation with EOIR officials, in studying the Legal Orientation 
Program (LOP). See VERA EVALUATION, supra note 140, at 90 (removing stipulated removals for 


purposes of analyzing case outcomes).  
340 8 C.F.R. § 1003.26(a) (“In any exclusion proceeding before an Immigration Judge in which the 


applicant fails to appear, the Immigration Judge shall conduct an in absentia hearing . . . .”). See 


generally Susan Bibler Coutin, In the Breach: Citizenship and Its Approximations, 20 IND. J. GLOBAL 


LEGAL STUD. 109, 134 (2013) (“When individuals who are in removal proceedings fail to appear in 
court, perhaps out of fear or perhaps due to not receiving a notice to appear in the mail, they can be 


ordered removed in absentia.”). 
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sample did result in in absentia orders.341 A total of 765 in absentia removal 


cases were deleted,342 leaving 166,177 cases. 


Juvenile Cases. The EOIR data included cases of both children and 


adults. Research has shown that the juvenile cases have a high success 


rate,343 especially given the availability of juvenile-specific relief such as 


special immigrant juvenile status.344 Therefore, in order to restrict the 


analysis to adult cases as much as possible, those proceedings coded as 


juvenile cases by EOIR were removed.345 A total of 2070 juvenile cases 


were deleted,346 leaving 164,107 cases. 


In-Person and Televideo Adjudications. For purposes of classifying 


adjudicative mode at the case level, the medium used throughout the merits 


proceeding was assigned.347 Hybrid cases, which involved both in-person 


and televideo hearings within a single merits proceeding, were excluded.348 


Hybrid merits proceedings, which occurred in approximately 6% of the 


remaining cases, could not be classified as either televideo or in person in 


the analysis.349 A total of 10,272 hybrid cases were deleted,350 leaving 


153,835 cases. 


 


341 EOIR attributes this small number of detained cases that result in removal orders in absentia to 


“illness or transportation problems.” 2012 YEARBOOK, supra note 23, at H2. Further research is needed 


to determine why a court would order a detained immigrant who is ill or suffering a transportation 


problem removed in absentia.  
342 Other studies examining outcomes in immigration proceedings have similarly removed in 


absentia orders. See GAO REPORT, supra note 128, at 23 n.32. 
343 See Lenni B. Benson & Claire R. Thomas, Letter to the Editor, Lawyers for Immigrant Youths, 


N.Y. TIMES (May 27, 2014), http://www.nytimes.com/2014/05/28/opinion/lawyers-for-immigrant-


youths.html [http://perma.cc/MW48-5Y46] (citing research by the Safe Passage Project finding that 
90% of unaccompanied minors surveyed qualified for immigration relief).  


344 See generally Kristen Jackson, Special Status Seekers, L.A. LAW., Feb. 2012, at 20, 20. 
345 Other researchers have made similar methodological decisions. See VERA EVALUATION, supra 


note 140, at 79. In selecting juvenile cases, the methodology adopted by the Vera Institute, in 


consultation with EOIR, was followed. Id. (classifying juvenile cases as those with a case identification 
variable of J, J1, UJ, ND, and U as variables indicating either juvenile, unaccompanied juvenile, or 


NACARA dependent); see also Adjournment Code Memo, supra note 110 (defining EOIR’s case 


identification codes). 
346 Although there has been an increase in the number of children in removal proceedings, many 


are released from detention prior to the conclusion of their case and therefore not included in the 


detained removal dataset. For a timely analysis of children in immigration courts, see New Data on 
Unaccompanied Children in Immigration Court, TRAC IMMIGR. (July 15, 2014), http://trac.syr.edu/


immigration/reports/359/ [http://perma.cc/YN57-VHZ4]. 
347 Thus, the adjudicative medium of administrative closures and transfers, remand proceedings, 


and reopenings of merits decisions were not considered. 
348 As presented in Part I.B and Figure 4, supra, once an adjudicative mode is adopted, it is 


typically the mode used for all hearings in the proceeding.  
349 In analyzing the data, there was no consistent pattern in how medium was used within hybrid 


proceedings. Approximately 42% of hybrid cases began with their first hearing in person, while the 
others began in televideo. Some hybrid proceedings held more than half of hearings in person, while 


others held the majority by televideo. Of those hybrid proceedings that had merits hearings, some used 
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The final National Sample included 153,835 detained removal cases, 


representing fifty-two different base cities and 266 different judges. Among 


these detained cases, approximately one-fourth were adjudicated by 


televideo and three-fourths were adjudicated in person. 


B. Active Base City Sample 


The following additional steps modified the National Sample just 


described to create an Active Base City Sample: 


Multiple-Judge Cases. Standard practice in the immigration courts is 


that one judge handles the entire removal proceeding from start to finish.351 


However, close analysis of the data reveals that occasionally more than one 


judge adjudicated an immigration case, such as to accommodate leaves of 


absence or judicial reassignments. A total of 7680 cases adjudicated by 


more than one judge were removed,352 leaving 146,155 cases. 


Visiting Judges. Sometimes immigration judges are assigned to hear 


cases outside their regularly assigned base city court, a practice often 


referred to as “detailing” judges to other jurisdictions. This judicial 


detailing practice is important to identify, as studies have found that judges 


deciding cases outside their normal assigned court may adjudicate cases 


differently, reflecting responsiveness to local court norms.353 A total of 


2741 cases adjudicated by judges on detail were removed,354 leaving 


143,414 cases. 


Active Base Cities. To provide for more robust comparison across 


adjudicative medium, base cities that that did not decide at least 1000 


 


televideo, others used in person, and some used both mediums. For further discussion of the varied 


scenarios in which hybrid proceedings occur, see supra notes 111–18 and accompanying text. 
350 This total includes 627 cases for which there were no data on adjudicative medium. 
351 See, e.g., Telephone Interview #48, supra note 1 (“If the venue changes then you change judge.  


But if the case starts with me, no, it doesn’t go to the courtroom next door for any reason.”). 
352 For purposes of identifying those cases adjudicated by more than one immigration judge, coding 


of the hearing-level judge was analyzed. Hearings where EOIR’s adjournment coding clearly indicated 


that the hearing was not held (including unplanned immigration judge leave or detail assignment, 
resetting of the hearing, and data entry errors) were not included in this analysis. 


353 See James L. Gibson, Environmental Constraints on the Behavior of Judges: A 


Representational Model of Judicial Decision Making, 14 LAW & SOC’Y REV. 343, 358 (1980) (finding 


substantial variation in sentencing decisions of lower court criminal judges hearing cases outside their 


normal court). 
354 For purposes of deciding when judges were outside their regularly assigned jurisdiction, judges 


were assigned to the base city in which the majority of their decisions were rendered in the relevant 


time period. This methodological decision to remove cases adjudicated by judges outside their normal 
base city court is consistent with other studies. See, e.g., GAO REPORT, supra note 128, at 103 


(analyzing case outcomes only with respect to judges’ “primary immigration court; that is, the 


immigration court in which they heard the majority of their cases”); Ramji-Nogales et al., supra note 
149, at 396 & n.186 (noting that the authors “excluded decisions by immigration judges detailed to the 


court in question”). 
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televideo and 1000 in-person cases during fiscal years 2011 and 2012 were 


eliminated. Applying this minimum case requirement, 83,889 cases were 


removed.355 


The final Active Base City Sample included 59,525 removal cases, 


representing eight different base cities356 and sixty-six different 


immigration judges. Among these cases, 42% were adjudicated by 


televideo, and 58% in person. 


C. Regression Analysis of Active Base City Sample 


To gain an understanding of additional factors that might affect case 


outcomes, I reviewed the existing literature and attended immigration 


removal proceedings in five of the largest immigration court 


jurisdictions.357 Next, working with the Active Base City Sample described 


in Section B of the Appendix, I coded the following respondent and case 


characteristics: 


Counsel. Previous studies using EOIR data found representation by 


counsel to be an important predictor of granting relief in immigration 


proceedings.358 Accordingly, each case was coded based on whether the 


respondent was represented by counsel during the relevant merits 


proceeding.359 This study counts immigrants as represented by counsel if a 


Notice of Entry of Appearance form (known as an EOIR-28) was filed with 


the court prior to the completion of the merits proceeding.360 In addition, if 


an EOIR-28 form was filed after the completion of the merits proceeding, 


 


355 Other scholars conducting research on EOIR data have similarly taken the methodological step 


of limiting their review to those jurisdictions that decided the largest numbers of the type of case under 


review. See Ramji-Nogales et al., supra note 149, at 395 (studying outcomes in seventeen “high-volume 
immigration courts”). 


356 The cities are: Adelanto, California; Dallas, Texas; El Paso, Texas; Houston, Texas; Los 


Angeles, California; Oakdale, Louisiana; San Antonio, Texas; and York, Pennsylvania. 
357 See supra note 32. 
358 See, e.g., Anker, supra note 178, at 454 (reporting in a study of 149 asylum hearings, every 


successful claimant was represented by “experienced counsel”); Ramji-Nogales et al., supra note 149, 


at 376 (“We confirmed the findings of prior studies showing that represented clients win their cases at a 


rate that is about three times higher than the rate for unrepresented clients.”); Peter L. Markowitz et al., 
Steering Comm. of the N.Y. Immigrant Representation Study Report, Accessing Justice: The 


Availability and Adequacy of Counsel in Removal Proceedings, 33 CARDOZO L. REV. 357, 363–64, 


383–85 (2011) (finding, based on data from New York immigration courts, that detained and 
nondetained respondents are more likely to obtain relief from removal when represented by counsel). 


359 It is important to acknowledge that representation by counsel in immigration court includes a 


small number of nonattorneys working for nonprofit or charitable organizations that are certified to 


appear in court as “accredited representatives.” 8 C.F.R. §§ 1292.1(a)(4), 1292.2 (2015).  
360 EOIR similarly relies on the filing of the EOIR-28 to identify proceedings with representation 


by counsel, but does not consider whether the attorney joined the case prior to the judge’s decision on 


the merits. 2012 YEARBOOK, supra note 23, at G1.  
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the respondent was counted as represented by counsel if an attorney 


appeared in at least one hearing within the relevant merits proceeding.361 


Nationality. Previous studies have found that immigrants from certain 


countries or geographic regions have a higher likelihood of receiving relief 


from removal.362 Therefore, I coded each case based on nationality of the 


respondent and assigned each case to one of six geographic regions: 


Mexico, Central America, South America, Caribbean, Asia, and Other.363 


Prosecutorial Charge Type. Every removal case begins with the filing 


of a charging document that states the government’s legal basis for 


removal.364 For purposes of analysis, I assigned the charge filed in each 


case to one of four categories365: (1) aggravated felony;366 (2) other criminal 


conduct;367 (3) reentry and entry without inspection;368 and (4) other civil 


 


361 In the Active Base City Sample (n = 59,525), only 138 individuals had an EOIR-28 form filed 


after the conclusion of the merits proceeding, twenty-seven of whom had an attorney present in at least 


one hearing and therefore were counted as represented. The Vera Institute for Justice, in consultation 
with EOIR, similarly excluded individuals with late-filed EOIR-28 forms from its categorization of 


represented cases, but did not engage in the hearing-level analysis to confirm whether such respondents 


were in fact unrepresented in court. See VERA EVALUATION, supra note 140, at 59 n.76, 83–84.  
362 See, e.g., GAO REPORT, supra note 128, at 80–82 & tbl.10 (finding sizable differences in 


asylum grant rates based on applicant nationality, for both affirmative and defensive claims); Asylum 


Denial Rates by Nationality Before and After the Attorney General’s Directive, TRAC (2009), http:// 
trac.syr.edu/immigration/reports/209/include/nationality_denial.html [http://perma.cc/X8CS-2EMD] 


(revealing variation in asylum grant rates based on the nationality of the applicant). 
363 Philip Schrag and his co-authors utilized a similar technique of relying on world regions to 


analyze EOIR data. See Philip G. Schrag et al., Rejecting Refugees: Homeland Security’s 


Administration of the One-Year Bar to Asylum, 52 WM. & MARY L. REV. 651, 780, 792 (2010). 
Following their approach, I adopted the World Bank methodology to assign countries to six world 


regions. See Countries, WORLD BANK, http://www.worldbank.org/en/country [http://perma.cc/36SX-


ER5L]. Because over 96% of removal respondents in the Active Base Cities were from the World 
Bank’s region of Latin America and the Caribbean, I divided this region into: Mexico (n = 41,788), 


Central America (n = 13,618), South America (n = 860), and Caribbean (n = 1034). Due to the limited 


number of respondents in the other World Bank regions, I combined them into two categories: Asia (n = 
888, which includes World Bank’s categories of East Asia and Pacific, Central Asia, and South Asia); 


and Other (n = 1322, which includes the World Bank’s categories of Europe, Africa, and Middle East 


and North Africa). 
364 See generally VERA EVALUATION, supra note 140, at 84 (“Charges on the notice to appear 


issued by ICE and recorded in the EOIR data are attached to each proceeding . . . .”). In the Active Base 


City Sample used for the regression analysis, prosecutors used seventy-two unique charges. 
365 This categorization of prosecutorial charges builds on a similar classification approach 


developed by TRAC. See Charges Asserted in Deportation Proceedings in the Immigration Courts: FY 


2002—FY 2011, TRAC (2011), http://trac.syr.edu/immigration/reports/260/include/detailchg.html [http: 
//perma.cc/JTG2-VF3Z]. 


366 The aggravated felony category includes all charges based on convictions classified as 


aggravated felonies under the federal immigration law. 8 U.S.C. § 1227(a)(2)(A)(iii) (2012). In 


addition, a total of thirteen cases that included more severe terrorism or national security charges were 


included under the aggravated felony category. 
367 All criminal conduct and convictions not included in the “aggravated felony” category are 


included in the “other criminal conduct” category. 
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immigration charge.369 Respondents with multiple charges were assigned to 


the category considered most serious under federal immigration 


enforcement priorities (aggravated felony being the most serious, and other 


civil immigration charge the least serious).370 


Fiscal Year. In recent years, the percentage of individuals in removal 


who are actually ordered removed has declined.371 At the same time, the use 


of televideo has increased over time.372 Therefore, to control for fiscal year, 


the data were coded based on whether the case was decided in 2011 or 


2012.373 


Judge. Previous studies have found that the assignment of judge is an 


important predictor of immigration case outcomes.374 To account for any 


unmeasured factors peculiar to judge assignment that might influence case 


outcomes, the analysis included a fixed effects regression based on the 


assignment of judge.375 By estimating the judge’s influence over his or her 


cases, the fixed effects regression helps to eliminate any potential source of 


 


368 The reentry and entry without inspection category includes all individuals charged as illegally 


entering under the federal immigration law, see, e.g., 8 U.S.C. § 1182(a)(6)(A)(i), or returning to the 


United States after a prior deportation, see, e.g., id. § 1182(a)(9)(A).  
369 All civil immigration charges not classified as “reentry and entry without inspection” are 


included under the “other civil immigration charge” category. Common charges in this category are 


presence in violation of the immigration law and lack of a valid immigration visa. See id. §§ 1182(a)(7), 


1227(a)(1)(B). 
370 This methodology of prioritizing the most serious charge for categorizing removal statistics 


follows the prioritization hierarchy adopted by the United States Department of Homeland Security. 


Memo from John Morton, supra note 187 (categorizing noncitizens who pose a danger to national 


security or a risk to public safety, especially those convicted of crimes, repeat immigration violators, 


and recent border crossers as the first priority for removal); see also U.S. IMMIGRATION & CUSTOMS 


ENFORCEMENT, FY 2013 ICE Immigration Removals 1, 5 (2013), available at http://www.ice.gov/
doclib/about/offices/ero/pdf/2013-ice-immigration-removals.pdf [http://perma.cc/28YE-L884] (noting 


that “[f]or purposes of prioritizing the removal of aliens convicted of crimes,” ICE relies on the level of 


severity of the criminal conviction, with the most serious “Level 1 offenders [being] those aliens 
convicted of ‘aggravated felonies’”). For an insightful analysis of the shortcomings of the federal 


government’s central role in establishing priorities as to who should be deported, see Elina Treyger, The 


Deportation Conundrum, 44 SETON HALL L. REV. 107 (2014). 
371 2012 YEARBOOK, supra note 23, at D2 fig.5. 
372 See supra Figures 1–3. 
373 The completion date (“comp_date”) of the first merits proceeding was used to categorize fiscal 


year of the case. See supra note 330 (defining fiscal year). 
374 See, e.g., GAO REPORT, supra note 128, at 103–18 (concluding that “when immigration judges 


across all immigration courts were considered, pronounced differences existed across immigration 


judges in terms of the percentage of affirmative cases they granted”); Ramji-Nogales et al., supra note 
149, at 303 (finding “very significant differences from one decision maker to the next in the 


adjudication of asylum cases”); Immigration Judges, TRAC (July 31, 2006), http://trac.syr.edu/


immigration/reports/160 [http://perma.cc/KE39-3ZZW] (“An extensive analysis of how hundreds of 
thousands of requests for asylum in the United States have been handled has documented a great 


disparity in the rate at which individual immigration judges declined the applications.”). 
375 It is worth noting that utilizing an alternative multilevel model that applied random effects 


instead of fixed effects to observations grouped by judge yielded almost identical results to those 


described in this Article. 
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bias not captured by other predictors in the statistical model. As is standard 


practice, applying the fixed effects regression requires removing those 


cases where no meaningful statistical estimate can be drawn because all 


outcomes are the same. Therefore, instances where all of a particular 


judge’s cases in the sample reached the identical outcome for a particular 


stage were deleted.376 The number of cases dropped on this basis is 


reflected in the footnotes to Table 1. 


Missing Data. Fifteen cases were missing data for one of the 


predictors (region) and were thus deleted, leaving 59,510 cases. 


Final Sample. The final Active Base City Sample used for the 


regression analysis included 59,510 detained removal cases, representing 


eight different base cities and sixty-six different judges. Among these 


cases, 42% were adjudicated by televideo, and 58% in person. Among the 


sixty-six different judges included in this sample, 61% heard both televideo 


and in-person cases. 


 


 * * * 


 


In order to statistically analyze the impact of adjudicative medium in 


the detained removal process, I used a sequential logit regression model377 


to control for the respondent- and case-level attributes just described. Table 


1 displays the results of the sequential logit regression analysis of the 


Active Base City Sample that estimates the influence of videoconferencing 


across six different outcomes in detained removal cases. The first column, 


titled “Counsel,” pertains to whether respondents obtained counsel. The 


second column, titled “Stage 1 Outcome,” pertains to whether respondents 


had their case terminated. The third column, titled “Stage 2 Applications,” 


pertains to whether respondents (whose cases were not terminated) 


accepted removal or instead applied for relief or voluntary departure. 


Finally, the fourth column, titled “Stage 2 Application Outcome,” pertains 


to whether respondents (1) who applied for relief were granted relief 


(versus removal or voluntary departure) or (2) who only applied for 


voluntary departure were granted voluntary departure (versus removal). 


The first row of data, titled “In Person,” shows the odds of a 


respondent who obtained each of the outcome measures just described if 


adjudicated in person, as compared to the odds of a similarly situated 


 


376 The GAO applied a similar methodology in conducting a logistic regression on immigration 


judge decisions in asylum cases, excluding those “immigration judges who had all grants or all denials.” 
GAO REPORT, supra note 128, at 122. 


377 For an additional description of this analysis, see supra Figure 5. See also supra Part II.B.  
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respondent adjudicated by televideo—described statistically as an adjusted 


odds ratio.378 The odds ratios displayed in Table 1 show that, even after 


controlling for all of the various factors discussed in this Appendix, sizable 


differences in outcomes remained between in-person and televideo 


adjudication. Specifically, the first row of regression results shows that the 


odds of an in-person respondent (as compared to those of a comparable 


televideo respondent) were 46% higher for obtaining counsel (p < 0.001); 


170% higher for applying for relief (p < 0.001); 12% higher for applying 


for voluntary departure only (without other forms of relief) (p < 0.001); and 


27% higher for obtaining termination (p < 0.05). However, despite odds 


ratios of 1.21 (for relief) and 1.09 (for voluntary departure), there was no 


statistically significant difference in the grant rate among those respondents 


who applied for relief from removal (see “Grant Relief Application” 


column) or the grant rate among respondents who only applied for 


voluntary departure (see “Grant VD Only Application” column). These 


findings suggest that, although medium may not be statistically linked to 


grant rates on relief or voluntary departure applications, it does have a 


statistically significant relationship to other procedural outcomes, even 


after numerous other factors that could possibly affect outcomes are 


statistically controlled. 


  


 


378 In other words, the adjusted odds ratio includes statistical controls to allow for simultaneous 


consideration of the effects of the different case and respondent characteristics included in Table 1. See 


generally GAO REPORT, supra note 128, at 94 (defining “adjusted odds ratios” as relying on 
“multivariate logistic regression models which involve an iterative statistical estimation procedure to 


obtain a net effect estimate for each factor” that could affect outcomes). 
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D. Regression Analysis of National Sample 


A sequential logit regression analysis was also run on the National 


Sample of 153,835 detained removal cases introduced in Section A of the 


Appendix. First, following the methodology described in Section C, the 


following respondent and case characteristics were coded: counsel, 


nationality, prosecutorial charge type, fiscal year of decision, and judge 


assigned to the case. Second, a number of steps were taken to improve the 


model’s predictions across groups of cases decided by the same judge:379 


Multiple-Judge Cases. A total of 7680 cases adjudicated by more than 


one judge were removed, leaving 146,155 cases. 


Visiting Judges. A total of 2741 cases adjudicated by judges on detail 


were removed, leaving 143,414 cases. 


Active Judges. To provide for more robust comparison across 


adjudicative medium, judges that decided fewer than twenty-five detained 


removal cases over the two-year period of study (2011–2012) were 


removed. Applying this minimum case requirement, 540 cases were 


removed, leaving 142,874 cases. 


Missing Data. Cases that were missing data for one of the predictors 


(region) were deleted (117 total), leaving 142,757 cases. 


Fixed Effects Regression for Judge. As in the Active Base City 


Sample, a fixed effect regression was assigned at the judge level. The 


number of cases dropped at each stage on this basis is reflected in the 


footnotes to Table 2. 


Final Sample. The final National Sample used for the regression 


analysis included 142,757 detained removal cases, representing forty 


different base cities and 167 different judges. Among these cases, 26% 


were adjudicated by televideo, and 74% in person. Among the 167 different 


judges included in this sample, 55% heard cases in both televideo and in 


person.  


 


379 For a detailed description of these variables, see supra Appendix, Section C. 
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EFFICIENCY AND COST: THE IMPACT OF 
VIDEOCONFERENCED HEARINGS ON 


BAIL DECISIONS 


SHARI SEIDMAN DIAMOND,* LOCKE E. BOWMAN,** 
MANYEE WONG*** & MATTHEW M. PATTON****


I. INTRODUCTION 


 


Over the course of the past century, bail decisions have been affected 
by two important developments that threaten the due process rights of 
defendants.  First, the American criminal justice system expanded the 
reasons used to deny bail or to set high bond amounts.  Second, and perhaps 
not surprisingly in view of the increasing pressure placed on courts by a 
growing docket of cases, American courts began to experiment with 
technology as a way to reduce costs, including those created by the growing 
volume of cases.  The convergence of these two trends culminated in a 
perfect storm in 1999 when Cook County, Illinois instituted the practice of 
holding bail hearings for most felony cases using a closed circuit television 
procedure (CCTP) that allowed the defendant to remain at a remote location 
during the bail hearing. 


The assumption that justified the implementation of the video system, 
as with many criminal justice system reforms, was that it would reduce 
costs without disadvantaging defendants.  We examine here the history that 
led Cook County to conduct bail hearings using the CCTP and the actual 
impact that the change from live hearings to the CCTP produced for bail 
outcomes.  We begin in Part II by tracing the expansion of bail from a 
mechanism designed to ensure that the defendant would appear for his trial 
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to one that reduced the likelihood that the defendant would engage in 
criminal behavior before being tried, that is, to achieve preventive 
detention.  Next, in Part III, we consider the growth of technology that 
made it possible to hold remote bail hearings using the CCTP and how 
courts have generally responded to legal challenges to the growing use of 
technology in the justice system.  Part IV outlines Cook County’s  change 
in policy in 1999 that brought the CCTP for bail hearings as well as the 
federal lawsuit initiated in 2006 that challenged the use of the CCTP for 
bail hearings, and our analysis of the impact of the change.  Specifically, 
using a time-series analysis, we examine the pattern of bail decisions in 
Cook County for the eight years prior to and eight years following the 
implementation of the CCTP.  The results are dramatic.  We find a sharp 
increase in the average amount of bail set in cases subject to the CCTP, but 
no change in cases that continued to have live hearings.  The preliminary 
results from this analysis were disclosed to all counsel in the litigation on 
December 11, 2008 and were reported in the Chicago Tribune the next 
day.1


II. THE HISTORICAL EVOLUTION OF BAIL 


  The lawsuit that initially stimulated this analysis was dismissed as 
moot on December 15, 2008 when Cook County voluntarily returned to live 
bail hearings for all felony cases and implemented other changes in the bail 
hearing process.  But questions remain about the potential uses of video 
technology by criminal courts in bail hearings and other proceedings.  In 
Part V of this article, we discuss the future: the prospects and questions that 
should be addressed as the criminal courts deal with the twenty-first century 
and beyond. 


The institution of bail is deeply entrenched in our jurisprudence.  It 
traditionally reflected the criminal justice system’s purported desire to 
balance the unfairness of confining, and thereby punishing, a person who 
has not been convicted of any offense, and is presumed to be innocent, with 
the need to ensure that the defendant will show up for his trial. 


The origin of the bail procedure—and the fairness principle it seeks to 
safeguard—dates at least to thirteenth century English law.  The Statute of 
Westminster the First of 1275 included an enumeration of non-capital 
offenses for which pretrial release on bail was available, thereby codifying a 
right (for those with financial means) not to be jailed and held prior to 
conviction.2


 
1 Matthew Walberg, Video Bond Court to End, CHI. TRIB., Dec. 12, 2008, at 29. 


  The statutory right of bail in enumerated cases laid out in the 


2 Statute of Westminster I, 1275, 3 Edw. 1, c. 12 (Eng.).  The most penetrating and 
thorough treatment of the history of bail that the authors have found is Professor Caleb 
Foote’s pointed account, given to support his (now outdated) argument that the Eighth 
Amendment’s Excessive Bail Clause incorporates a constitutional right to bail.  See Caleb 
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Statute of Westminster and in successor statutes had limits in practice, 
which burst into the foreground in the seventeenth century.  In 1627, in 
Darnel’s Case, a group of knights who had been peremptorily jailed “by the 
special command” of the king sought release on bail.3  The judges refused.  
That arbitrary ruling, and other similar abuses by a judiciary beholden to the 
monarch, prompted the House of Commons in Parliament to adopt the 
Petition of Right of 1628, which Charles I accepted.  The Petition of Right 
“brought the force of Magna Carta to bear upon pretrial imprisonment,” 
affirming that there was a right not to be imprisoned or detained in non-
capital cases without the ability to apply for bail.4


This ongoing “bail controversy,” which first produced the recognition 
of the underlying right to bail via the Petition of Right, shifted half a 
century later to questions regarding the procedure necessary to effectuate 
that right.


 


5  The Habeas Corpus Act of 1679 included a recital regarding 
judicial reluctance to consider bail even in cases in which bail was 
appropriate: “many of the King’s subjects have beene . . . long detained in 
Prison, in such cases where by law they are bailable.”6


Finally, the English Bill of Rights of 1689 included a provision, 
similar to the Eighth Amendment, forbidding “excessive bail.”


  Among the items 
included in the Habeas Corpus Act, therefore, were detailed provisions 
designed to ensure that procedural technicalities did not prevent judges 
from considering the defendant’s right to pretrial release. 


7  That 
provision was added to remedy Parliament’s finding that the right of bail 
was being “subverted” by judges who were setting bail in amounts that 
could not be met.8  These seventeenth century legislative efforts to solidify 
and protect the institution of bail—the Petition of Right, the Habeas Corpus 
Act, and the English Bill of Rights—all demonstrate, in Professor Foote’s 
view, that “relief against abusive pretrial imprisonment was one of those 
fundamental aspects of liberty which was of most concern during the 
formative era of English law.”9


 
Foote, The Coming Constitutional Crisis in Bail: I, 113 U. PA. L. REV. 959, 965 (1965).  
There is a good, pithy, retelling of the story in CONG. RESEARCH SERV., THE CONSTITUTION 
OF THE UNITED STATES OF AMERICA: ANALYSIS AND INTERPRETATION, S. DOC. NO. 108-17, at 
1565-66 (Johnny H. Killian, George A. Costello & Kenneth R. Thomas eds., 2004); see also 
Note, The Eighth Amendment and the Right to Bail: Historical Perspectives, 82 COLUM. L. 
REV. 328 (1982). 


 


3 See 3 How. St. Tr. 1 (K.B. 1627). 
4 Foote, supra note 2, at 967. 
5 CONG. RESEARCH SERV., supra note 2, at 1565. 
6 31 Car. 2, c. 2 (Eng.). 
7 1 W. & M. 2, c. 2, cl. 10 (Eng.). 
8 Foote, supra note 2, at 968. 
9 Id.  
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The notion that a person should not be unnecessarily detained before 
trial is an accepted axiom of American law as well.  Yet the Eighth 
Amendment of the United States Constitution includes only a spare, 
ambiguous reference to the institution of bail: “Excessive bail shall not be 
required.”10  The Constitution also prohibits Congress from suspending the 
“privilege of the writ of habeas corpus.”11


Unquestionably, though, a long-standing American tradition allows 
persons with financial means accused of non-capital crimes to post security 
for their appearance at trial and obtain their release until that time.  In 
America, this tradition can be traced to the seventeenth century pre-
revolutionary era, roughly contemporaneous with the English bail 
controversy.  The right to bail in non-capital cases was included in the 
Massachusetts Body of Liberties of 1641,


  But the Constitution is silent on 
whether there is an underlying constitutional right to bail. 


12 in the New York Charter of 
Liberties and Privileges of 1683,13 and in the fundamental law of 
Pennsylvania in 1682.14  The right to bail was recognized and codified in 
constitutions and statutes enacted just before the federal Constitution, 
including the constitution of North Carolina in 177615 and the Northwest 
Ordinance of 1787.16  A federal right to bail was codified in the Judiciary 
Act of 1789, which Congress enacted contemporaneously with its approval 
of the Bill of Rights.17  Then, over the span of many years following the 
enactment of the Bill of Rights, a large majority of the states adopted state 
constitutional provisions guaranteeing the right to bail in non-capital 
cases,18 leading one commentator to conclude that “[a] pervasive right to 
bail developed in America in the years after 1789.”19


 
10 U.S. CONST. amend. VIII. 


 


11 Id. at art. I, § 9. 
12 CONG. RESEARCH SERV., supra note 2, at 1567; see also 1 DOCUMENTS ON 


FUNDAMENTAL HUMAN RIGHTS 79, 82 (Zechariah Chafee ed., 1963). 
13 1 THE COLONIAL LAWS OF NEW YORK FROM THE YEAR 1664 TO THE REVOLUTION 111, 


114 (Robert C. Cumming ed., 1894).  
14 Laws Agreed Upon in England, in PROCEEDINGS RELATIVE TO CALLING THE 


CONVENTIONS OF 1776 AND 1790 25, 28 (1825).  
15 N.C. CONST. of 1776, art. XXXIX. 
16 Northwest Ordinance of 1787, art. II, reprinted in 1 U.S.C. LIV (2006). 
17 Ch. 20, § 33, 1 Stat. 91 (1789) (providing that “bail shall be admitted” for a defendant 


in any non-capital case). 
18 See Note, supra note 2, at 351-55 (noting that every state to enter the Union, from 


Kentucky in 1791 through Alaska in 1958, had a constitutional provision recognizing the 
right to bail in non-capital cases.  As of 1976, the constitutions of 40 states guaranteed a 
right to bail for non-capital crimes). 


19 Id. at 351. 
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Though the formal recitation of a right to bail in state and federal 
statutes and in state constitutions may have been commonplace, over the 
course of American history, pretrial release on bail has not been pervasive 
or anything like a universal right in practice.  First, since the seventeenth 
century, formal recognition of the right to bail has been limited to non-
capital cases.20  Throughout much of our history, capital punishment was 
available for many crimes other than the aggravated murder cases to which 
that punishment is now almost exclusively confined.21


Second, even in the absence of systematic data regarding the 
availability in practice of pretrial release on bail,


  In any such capital 
case, American law has always recognized that bail may be denied 
altogether. 


22 it is safe to presume that, 
throughout this country’s history, pretrial release—even in non-capital 
cases—was far from automatic.  For accused persons whose poverty 
precluded the posting of bail in any amount (the great majority of criminal 
defendants), the ability to gain release prior to trial has always turned on the 
magistrate’s willingness to grant non-financial release.  Where the charged 
offense was a non-trivial one, there is no evidence that such judicial 
largesse was common.  As Professor Foote points out, civil imprisonment 
for debt was commonplace in the United States throughout the nineteenth 
and even into the twentieth century.23


A couple of noteworthy nineteenth century judicial opinions pay lip 
service to the notion that a person not yet proven guilty should not be 
incarcerated unless doing so is necessary to secure his presence at trial.  
United States v. Lawrence involved the setting of bail for the would-be 
assassin of President Jackson.


  In that context, the routine pretrial 
incarceration of poor persons accused of a crime of violence or a serious 
property crime is unlikely to have provoked public ire, or even notice. 


24


 
20 Id. at 345. 


  The record of the case includes Chief 
Judge Cranch’s observation that “to require larger bail than the prisoner 


21 See generally Raymond T. Bye, Recent History and Present Status of Capital 
Punishment in the United States, 17 AM. INST. CRIM. L. & CRIMINOLOGY 234, 234, 241-42 
(1926) (asserting that early colonies had as many as a dozen capital crimes and cataloguing 
states’ wide and non-uniform range of capital crimes as of 1926—including rape, kidnapping 
for ransom, train robbery, and burglary); see also Coker v. Georgia, 433 U.S. 584, 593 
(1976) (stating that rape was a capital crime in sixteen states as of 1971 and that within the 
previous fifty years it had never been a capital crime in a majority of states). 


22 The Department of Justice Bureau of Justice Statistics only began its comprehensive 
data compilations after the Bail Reform Act of 1984.  Professor Foote’s extensive treatment 
of bail history cites to a few isolated bail studies from the mid-twentieth century.  See Foote, 
supra note 2, at 995-96.  We know of no earlier data compilations. 


23 Id. at 991. 
24 26 F. Cas. 887 (C.C.D.C. 1835). 
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could give would be to require excessive bail, and to deny bail in a case 
clearly bailable by law.”25  Bail was ultimately set at $1,500.26


The only “proper security” . . . in a criminal case, is security for the appearance of a 
prisoner admitted to bail. . . .  The statutes of the United States have been framed upon 
the theory that a person accused of crime shall not, until he has been finally adjudged 
guilty in the court of last resort, be absolutely compelled to undergo imprisonment or 
punishment . . . .


  In a later 
case, the Supreme Court rendered this expansive reading of the federal bail 
statute: 


27


But these isolated pronouncements did not evolve into meaningful 
doctrine.  No American court from the founding through the mid-twentieth 
century grappled with the federal constitutional question of whether there is 
a right to bail.  There has never been an occasion for any court to seriously 
address the disconnect between the lofty ideal that the presumptively 
innocent criminally accused person should not be unnecessarily 
incarcerated before trial, on the one hand, and the highly discriminatory 
effects upon the poor of the institution of bail in practice, on the other.  
During much of our history, there is virtually no record of judicial concern 
about “relief against abusive pretrial imprisonment,” the issue that 
Professor Foote found so dominant in the formative phase of English law.


 


28


For a brief window of time, prompted by executive and judicial abuses 
in the post-World War II era, it appeared that the Supreme Court might 
recognize a constitutional right to bail as a bulwark against such abuses.  In 
the 1951 case of Stack v. Boyle,


 


29 the Court refused to uphold the bail set 
for twelve defendants accused of sedition under the Smith Act.30


 
25 Id. at 888.  Lawrence had fired a pistol twice in the President’s direction, but had 


missed both times, leading Judge Cranch to the view that, since no actual battery had 
occurred, the offense was a bailable one.  Id. at 887-88. 


  The bail 
set in that case—$50,000 for each defendant—was obviously intended to 
ensure the punitive pretrial incarceration of the defendants, not to guarantee 


26 Id. at 88. 
27 Hudson v. Parker, 156 U.S. 277, 285 (1895). 
28 Controversies regarding unjustified or arbitrary detention played out in different 


contexts, such as the availability of the writ of habeas corpus.  See, e.g., Ex parte McCardle, 
74 U.S. (7 Wall) 506 (1869). 


29 342 U.S. 1 (1951). 
30 18 U.S.C. § 2385 (Supp. IV 1951).  The Smith Act, which made it a crime, among 


other things, to “teach[] the . . . desirability” of overthrowing any state or the federal 
government by violence, id., furnished the basis for a number of controversial prosecutions 
of union leaders, Communists, and other leftists during the 1940s and 1950s.  See, e.g., 
ELLEN SCHRECKER, THE AGE OF MCCARTHYISM: A BRIEF HISTORY WITH DOCUMENTS 49-53 
(2d ed. 2002) (describing the Smith Act trial of Communist Party leaders over the course of 
eleven months in 1948 and 1949, which ultimately reached the Supreme Court as Dennis v. 
United States, 341 U.S. 494 (1951)).   
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their presence at the trial.  Writing in dicta, the Court commented that “[the] 
traditional right to freedom before conviction permits the unhampered 
preparation of a defense, and serves to prevent the infliction of punishment 
prior to conviction. . . .  Unless this right to bail before trial is preserved, the 
presumption of innocence, secured only after centuries of struggle, would 
lose its meaning.”31


Without elaboration, Stack also indicated that there were 
“constitutional standards for admission to bail.”


  


32  If, as Stack hinted, a 
constitutional “right” to bail were to be found—either by implication from 
the Eighth Amendment’s Excessive Bail Clause or as a requirement of 
substantive due process—then it could well follow that the sole legitimate 
purposes for requiring bail as a condition of pretrial release are to ensure the 
defendant’s attendance at trial, to protect the safety of witnesses, and 
otherwise to protect the integrity of the criminal trial process to follow.33


The Stack decision led Professor Foote, writing in 1965, to envision a 
“[c]oming [c]onstitutional [c]risis in [b]ail”


  
Thus, setting bail for some other purpose—in order to prevent the defendant 
from committing additional crimes prior to trial and to protect the public 
from the defendant’s perceived criminal propensities, for example—would 
be “excessive,” procedurally unfair, or both. 


34 in which the Court would 
address the existence of a constitutional right to bail and, Foote imagined, 
would be forced to confront, as a constitutional matter, the pervasive and 
disturbing “pretrial imprisonment of the poor solely as a result of their 
poverty, under harsher conditions than those applied to convicted 
prisoners.”35  No such constitutional crisis ensued, however.  Instead, the 
Supreme Court shut the door on the existence of a constitutional right to 
bail in United States v. Salerno,36 a case challenging the constitutionality of 
the federal detention statute’s provision permitting federal judicial officers 
to consider, inter alia, whether pretrial release of the defendant would be a 
danger to the public.37  The Court upheld this form of preventive detention, 
approvingly quoted dicta from an earlier case38


 
31 Stack, 342 U.S. at 4. 


 to the effect that the Eighth 
Amendment affords no right to bail, and made clear that neither substantive 


32 Id. at 6. 
33 See, e.g., Note, supra note 2, at 330-32; see also Brief of Respondent, United States v. 


Salerno, 481 U.S. 739 (1986) (No. 86-87). 
34 Foote, supra note 2, at 959. 
35 Id. at 960. 
36 481 U.S. 739 (1987). 
37 Bail Reform Act of 1984, 18 U.S.C. § 3142(e) (Supp. III 1982). 
38 Carlson v. Landon, 342 U.S. 524, 544-46 (1951). 
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due process nor the Excessive Bail Clause regulate what factors may be 
considered in setting bail.39


Salerno thus placed a judicial imprimatur upon the legislative 
movement of the 1970s and early 1980s authorizing preventive detention of 
defendants whose alleged crimes (or criminal histories) made them appear 
to be a threat to public safety; by 1984, over two-thirds of the states had 
adopted some kind of provision authorizing consideration of the 
defendant’s “dangerousness” in setting bail.


 


40


Pretrial release on bond, of course, remained (and remains) a fixture of 
the federal and state criminal justice systems, without which these systems 
could not continue to function.


 


41  Nonetheless, while many defendants are 
granted some form of pretrial release, substantial numbers remain in 
custody prior to trial, either because they have been denied bail or because 
the bail set by the court exceeds what they can provide to be released on 
bond.  In 2004, the most recent year for which data are available, almost 
three-quarters (72.6%) of all defendants accused of violent offenses were 
not released from custody prior to trial (either on bail or on some form of 
recognizance or conditional release).  In murder cases, 77% of defendants 
remained in custody prior to trial.42


As the Supreme Court was approving more restrictive rights to pretrial 
release, the crime rate in the United States was approaching an all-time 
high, a level reached in 1991.


 


43  In Illinois, the site of the empirical study 
described here, as in the rest of the country, the rate of both violent and 
property crime rose dramatically from 1967 through the 1980s.44  The 
violent crime rate in Illinois peaked in 1991 at 250% of its 1967 rate, 
remaining at more than double the 1967 level through 1998.45


 
39 481 U.S. at 741-55. 


  The property 
crime rate also grew substantially, doubling between 1967 and 1991, and 


40 John S. Goldkamp, Danger and Detention: A Second Generation of Bail Reform, 76 J. 
CRIM. L. & CRIMINOLOGY 1, 74 (1985).   


41 See, e.g., Duran v. Elrod, 713 F.2d 292, 297-98 (7th Cir. 1983) (upholding a judicial 
order directing the release on bond of persons accused of non-violent crimes in order to 
eliminate jail overcrowding).  


42 BUREAU OF JUSTICE STATISTICS, U.S. DEP’T OF JUSTICE, COMPENDIUM OF FEDERAL 
JUSTICE STATISTICS, 2004 46 tbl.3.1 (2006), available at http://bjs.ojp.usdoj.gov/ 
content/pub/pdf/cfjs04.pdf (reflecting data from October 2003 through September 30, 2004). 


43 U.S. CENSUS BUREAU, STATISTICAL ABSTRACT OF THE UNITED STATES: 2008 192 
tbl.299 (127th ed. 2008). 


44 Bureau of Justice Statistics, U.S. Dep’t of Justice, Crime and Justice Data Online, 
1960-2007, http://bjsdata.ojp.usdoj.gov/dataonline/Search/Crime/State/RunCrimeStateby 
State.cfm (search “Illinois” and “Violent crime rates” and “Property crime rates” from years 
1960 to 2007; then follow “Get Table” hyperlink) (last visited Aug. 28, 2010). 


45 Id. 
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staying well above its 1967 rate throughout the 1990s.46  Thus, the support 
for restrictive bail policies and increased pressure on the system caused by 
high crime rates converged to encourage courts to find efficient ways to 
handle the demands placed on them.  They found welcome potential in 
developing technology. 


III. THE EXPANSION OF TECHNOLOGY AND JUDICIAL RESPONSE 
The legal system is generally slow to embrace new technology.  Yet 


many courts have responded with enthusiasm to video technology, with its 
promise of convenience and cost savings.  Although videoconferencing was 
technologically “possible since the creation of the television,” it became 
less prohibitively expensive by the early 1990s with the advent of digital 
technology.47 


Videoconferenced hearings have become increasingly common in 
legal proceedings, where their adoption is fueled by the attractions of 
convenience and the reduction of transportation and other costs associated 
with live proceedings.  Videoconferenced hearings also have the benefit of 
reducing safety concerns when prisoners or potentially volatile mentally 
disturbed individuals are involved, because transporting those individuals to 
court for a live hearing may pose a security risk.  All of these considerations 
have led to sharp increases in the use of remote video feeds in conducting 
administrative and civil proceedings, as well as hearings dealing with 
criminal matters ranging from bail to sentencing.48 


Courts are not the only beneficiaries of this technology.  Some courts 
report that defendants who wish to avoid the travel costs of appearing for a 
hearing in a misdemeanor case appreciate the availability of a lower cost 
method of participating in the proceeding.49 


Illinois was a pioneer in the use of video technology, but it was 
followed soon by other states.  “An Illinois court first used video 
technology to conduct videophone bail hearings in 1972.”50  Soon after, in 
1974, “[a] Philadelphia court installed a closed-circuit television system for 
 


46 Id. 
47 Jim Poniente, The History of Videoconferencing, EZINEARTICLES.COM, Aug. 28, 2007, 


http://ezinearticles.com/?The-History-of-Videoconferencing&id=707634. 
48 MICHAEL G. NEIMON, NAT’L CTR. FOR STATE COURTS, CAN INTERACTIVE VIDEO WORK 


IN WAUKESHA COUNTY? AN ANALYSIS AND SURVEY 14 (2001), available at 
http://contentdm.ncsconline.org/cgi-bin/showfile.exe?CISOROOT=/tech&CISOPTR=120 
(“With 29 states engaging in the use of video for court proceedings, video use can no longer 
be perceived as new.”). 


49 Patricia Raburn-Remfry, Due Process Concerns in Video Production of Defendants, 
23 STETSON L. REV. 805, 812 (1994). 


50 NAT’L CTR. FOR STATE COURTS, BRIEFING PAPERS: VIDEOCONFERENCING (1995), 
available at http://www.ncsconline.org/d_tech/archive/briefing/vc.htm. 
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preliminary arraignments.”51  “In the . . . 20 years [following] these initial 
experiments, . . . courts in 17 states . . . invested in videoconferencing 
systems,” primarily for use in arraignments.52  By 2002, over half of the 
states permitted some types of criminal proceedings to be held by 
videoconference.53


The use of videoconferencing also spread to the federal courts, spurred 
on by the Prison Litigation Reform Act of 1995, which required courts “to 
the extent practicable” to avoid removing petitioners from the prison facility 
for pretrial proceedings in prison condition cases.


 


54  The Act permitted 
proceedings “in which the prisoner’s participation is required or permitted” 
to be held “by telephone, videoconference, or other telecommunications 
technology.”  The 1996 legislation that followed endorsed this technology 
“as a way to [reduce] security [threats] and costs associated with 
transporting prisoners to court,” but also to reduce “frivolous claims by 
prisoners . . . looking for a way to spend . . . time out of prison.”55  
Amendments to Federal Rules of Criminal Procedure 5 and 10, which went 
into effect on December 1, 2002, permit videoconferencing for initial 
appearance and arraignments, but only with the defendant’s consent.56  
Although a proposed amendment to Rule 26 would have permitted 
videoconferencing for presentation of live testimony during trial, the change 
was rejected by the Supreme Court because of concerns under the 
Confrontation Clause of the Sixth Amendment.57


Defense attorneys, legal scholars, and judges have offered a variety of 
arguments against the use of videoconferencing in criminal cases.  They 
have argued that the use of videoconferencing impairs the fairness and 
integrity of criminal proceedings in a variety of ways: 


 


Where witnesses testify outside of the presence of the defendant, the 
defendant is deprived of the opportunity for a physical meeting—a 


 
51 Id. 
52 Id. 
53 Gerald D. Ashdown & Michael A. Menzel, The Convenience of the Guillotine?: Video 


Proceedings in Federal Prosecutions, 80 DENV. U. L. REV. 63, 76 (2002).  “Arraignments 
and initial appearances [were] the proceedings most commonly permitted to be conducted by 
[videoconference].”  Id. at 76 n.95.   


54 Molly Treadway Johnson & Elizabeth C. Wiggins, Videoconferencing in Criminal 
Proceedings: Legal and Empirical Issues and Directions for Research, 28 LAW & POL’Y 
211, 213 (2006) [hereinafter Videoconferencing in Criminal Proceedings] (quoting Prison 
Litigation Reform Act, 18 U.S.C. § 3626(f)(2) (2006)). 


55 Id. 
56 Id. at 213-14. 
57 Id. at 214; see J. ANTONIN SCALIA, STATEMENT ON AMENDMENTS TO RULE 26(B) OF THE 


FEDERAL RULES OF CRIMINAL PROCEDURE 1-2 (2002), available at 
http://host4.uscourts.gov/rules/CR-26b.pdf.  
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confrontation—with those who provide evidence against him, an 
arguable violation of the Sixth Amendment’s Confrontation Clause.58 
Where the defendant and his counsel are physically separated during a 
hearing, the defendant loses the opportunity to pass notes to his 
counsel or to have an impromptu whispered conference with counsel, 
arguably an infringement of the Sixth Amendment right to counsel.59 
Where the defendant is “present” for a proceeding as no more than an 
image on a video monitor, there is a diminution of the court’s ability 
to gauge such matters as the defendant’s credibility, his competence, 
his physical and psychological wellbeing, his ability to understand the 
proceedings, and the voluntariness of any waivers of rights that the 
defendant may be called upon to make—all of which raise serious 
procedural due process concerns.60 
Finally, whenever the defendant is not physically present before the 
court, the court or other fact-finder loses the opportunity to respond to 
the immediacy of the defendant’s human presence and the gravity of 
the proceeding is diminished, arguably causing a violation of 
procedural and substantive due process.61 


Conducting a full criminal trial using CCTP would undoubtedly 
present grave Confrontation Clause concerns, among others.  Before a court 
may receive testimony from even a single witness by means of 
videoconference, the state must demonstrate, as to that witness, that 
 


58 In Maryland v. Craig, 497 U.S. 836, 844 (1989), the Supreme Court noted that a 
“face-to-face meeting” between the defendant and the witnesses appearing against him is a 
literal requirement of the Confrontation Clause.  The Court went on to hold that an 
“important state interest” can trump that requirement; found such an interest in sparing a 
child victim-witness the ordeal of meeting her abuser in court; and therefore upheld the 
decision to allow the child’s testimony by closed circuit video.  Id. at 852.  As we point out 
in the text below, the use of CCTP to transmit the defendant’s image into the courtroom in 
criminal cases has largely been confined to hearings in which no witnesses are anticipated to 
testify—and, thus, the Confrontation Clause issue has not been addressed in any of the 
reported decisions regarding CCTP that the authors have found. 


59 Commentators have noted that the inability of an attorney to in be two places at once 
(both in the courtroom and at a remote location with her client) poses communication 
problems that could inappropriately burden the right to counsel.  See, e.g., 
Videoconferencing in Criminal Proceedings, supra note 54, at 217.  A version of this 
contention was laid out in the complaint in Mason v. County of Cook, No. 06 C 3449 (N.D. 
Ill. 2006), discussed in Section IV, infra.  But the court never ruled on the Sixth Amendment 
question. 


60 See, e.g., United States v. Algere, 457 F. Supp. 2d 695, 700 (E.D. La. 2005) (rejecting 
the defense argument and reasoning that video afforded the court an equal opportunity to 
observe the defendant and assess his competence as if the defendant were physically 
present).  


61 See, e.g., United States v. Navarro, 169 F.3d 228, 239 (5th Cir. 1999) (“[T]elevision is 
no substitute for direct personal contact.  Video tape is still a picture, not a life.”) (quoting 
Stoner v. Sowders, 997 F.2d 209, 213 (6th Cir. 1993)); United States v. Lawrence, 248 F.3d 
300, 304 (4th Cir. 2001).  
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videoconferencing, as opposed to live testimony, is “necessary to further an 
important state interest.”62  Such an interest has been found where 
videoconferencing will protect the emotional and psychological wellbeing 
of a child sexual assault victim.63  But, to the authors’ knowledge, no 
jurisdiction has suggested that achieving the kinds of efficiencies that 
CCTP affords is sufficiently “necessary” and “important” to justify 
dispensing with the defendant’s physical presence for a criminal trial.64


In contrast, the lower federal and state courts have been generally, 
though not universally, receptive to the use of CCTP for criminal 
proceedings prior to the trial itself.  At the far end of the spectrum, the 
courts have had little difficulty with videoconferenced arraignments, which 
have been uniformly upheld.


 


65  No witnesses testify at arraignment, 
eliminating Confrontation Clause concerns.  Although in some states 
arraignment is considered a “critical stage,” and the defendant is therefore 
entitled to counsel under the Sixth Amendment, the largely ceremonial and 
perfunctory nature of the arraignment process leaves little or no need for 
on-the-spot consultations between the defendant and his lawyer.66


Significantly more problematic are proceedings in which the court 
must accept a defendant’s waiver of rights, make a judgment regarding the 
defendant’s competence, suitability for involuntary medication, or the 
admissibility of evidence, or render a decision as to the appropriate 
punishment.  Here the decisions are divided.  Some courts have held that a 
court may accept a defendant’s plea of guilty and waiver of rights using 
CCTP,


  No 
judicial decisions are made at arraignment, and, thus, due process concerns 
are also absent. 


67 while others have held that the Constitution requires the 
defendant’s physical presence for such hearings.68


 
62 Maryland v. Craig, 497 U.S. 836, 852 (1989). 


  One court has held that 


63 Id. 
64 The Supreme Court’s ongoing concern with protecting the Confrontation Clause rights 


of defendants was on display in Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009), 
where the court found that the admission of certificates claiming the substances analyzed 
were cocaine, offered in place of testimony from the analysts, violated the Confrontation 
Clause.  Id. at 2532.  This case, and the Court’s rejection of proposed amendments to Rule 
26 of the Federal Rules of Criminal Procedure, suggests that the Court would swiftly and 
firmly condemn use of CCTP for a criminal trial.  See Videoconferencing in Criminal 
Proceedings, supra note 54, at 214. 


65 See, e.g., In re Rule 3.160(a), Fla. Rules of Criminal Procedure, 528 So.2d 1179 (Fla. 
1988); People v. Lindsey, 772 N.E.2d 1268 (Ill. 2002); Commonwealth v. Ingram, 46 
S.W.3d 569 (Ky. 2001); State v. Phillips, 656 N.E.2d 643 (Ohio 1995); Commonwealth v. 
Terebieniec, 408 A.2d 1120 (Pa. Super. Ct. 1979). 


66 See Hamilton v. Alabama, 368 U.S. 52 (1961). 
67 See, e.g., State v. Peters, 615 N.W.2d 655 (Wis. Ct. App. 2000). 
68 See, e.g., People v. Stroud, 804 N.E.2d 510, 519 (Ill. 2004). 
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it is permissible to use CCTP to conduct a Sell69 hearing on whether the 
defendant should be involuntarily medicated to render him competent to 
stand trial.70  Another court has held that it is constitutionally permissible to 
conduct a sentencing hearing by videoconference.71  Other courts have held 
or implied that it would violate the defendant’s constitutional rights to use 
closed circuit video for a sentencing hearing.72


The authors have found only one case ruling on the constitutionality of 
using CCTP to conduct a bail hearing.


 


73  Bail hearings are not typically an 
occasion for witnesses to testify against the defendant (the state usually 
proceeds by way of proffer as to the seriousness of the crime and the 
defendant’s criminal history) and, thus, Confrontation Clause problems are 
generally absent.  On the other hand, bail hearings do require a judicial 
determination as to the defendant’s trustworthiness and character—i.e., the 
likelihood that he will in fact appear for trial if released.74  There is 
certainly reason to believe that the opportunity to physically observe the 
defendant would contribute information that would be useful for that 
determination.75


It is important that the defendant and his counsel be able to 
communicate effectively during the course of a bail hearing.  The defendant 
may, for example, be able to point out errors in the records of his criminal 
history or to provide mitigating details regarding past convictions that will 
greatly assist counsel in presenting the case for a non-financial release or a 
low bond.  Obviously, such communications must occur immediately if 
counsel is to be able to make use of his client’s information during a fast-


  Given that the defendant’s freedom prior to trial is a 
matter of great consequence, there is at least a serious argument that 
procedural due process requires the defendant’s physical presence at a bail 
hearing. 


 
69 Sell v. United States, 539 U.S. 166 (2002). 
70 United States v. Algere, 457 F. Supp. 2d 695 (E.D. La. 2005). 
71 Scott v. State, 618 So.2d 1386 (Fla. Dist. Ct. App. 1993). 
72 See, e.g., United States v. Lawrence, 248 F.3d 300 (4th Cir. 2001); United States v. 


Navarro, 169 F.3d 228 (5th Cir. 1999). 
73 LaRose v. Superintendent, Hillsborough County Corr. Admin., 702 A.2d 326, 329 


(N.H. 1997), discussed infra at Section V, holds that videoconferenced bail hearings are 
constitutionally permissible. 


74 Under the federal detention statute, for example, the judicial officer conducting the 
hearing is required to assess the “character, physical and mental condition” of the defendant 
in assessing his suitability for pretrial release.  See 18 U.S.C. § 3142(g)(3)(A) (2006). 


75 In United States v. Stanley, 469 F.2d 576 (D.C. Cir. 1972), where the court held that 
the decision as to the defendant’s eligibility for bail pending appeal must be made in the trial 
court in the first instance, the court noted that the trial court is the “superior tribunal” for 
making that determination because it “can come face-to-face with the primary informational 
sources, probe for what is obscure, trap what is elusive, and settle what is controversial.”  Id. 
at 581-82. 
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paced bail hearing.  In this context, therefore, separating the defendant from 
counsel might be argued to infringe on the Sixth Amendment right to 
counsel.76


Where the courts have found the defendant’s presence to be a 
constitutional necessity, it has generally been because of the intuition that 
the defendant’s presence affects perceptions and contributes to the outcome.  
For example, in holding that the defendant’s presence was required for 
sentencing, the Fifth Circuit reasoned: “Sentencing a defendant by video 
conferencing creates the risk of a disconnect that can occur because ‘the 
immediacy of a living person is lost.’ . . . ‘[T]elevision is no substitute for 
direct personal contact.  Video tape is still a picture, not a life.’”


 


77  In 
contrast, courts that have approved the use of videoconferencing have 
assumed that closed circuit video does not detract in any meaningful way 
from the quality of judicial decision making: “[T]he Court finds that its 
opportunity to continuously observe [the defendant] by video 
teleconference during the hearing is as effective as if [the defendant] were 
to appear in person before the Court.”78


Thus, the decisions and the arguments embody empirical assumptions 
about how videoconferencing is likely to affect case outcomes and 
perceptions of justice.  Does video rather than live interaction deprive the 
defendant of effective attorney-client communication and thus impair 
adequate representation?  Does video reduce the ability of the judge to 


 


 
76 The Supreme Court has never ruled definitively on whether a bail hearing is a “critical 


stage” of the criminal process to which the Sixth Amendment right to counsel would attach.  
In Gerstein v. Pugh, 420 U.S. 103, 122-23 (1975), the Court held that counsel was not 
required at a hearing to determine probable cause and went on to suggest that states might 
wish to experiment with combining bail hearings with probable cause determinations.  
Gerstein, thus, casts considerable doubt on whether there is a constitutional right to counsel 
at a bail hearing.  But Gerstein did not decide the question.  More recently (in an opinion that 
also did not definitively rule on this question) the Court indicated that counsel might be 
constitutionally required at such a combined hearing.  See Rothgery v. Gillespie County, 128 
S. Ct. 2578, 2592 (2008) (“[A] criminal defendant’s initial appearance before a judicial 
officer, where he learns the charge against him and his liberty is subject to restriction, marks 
the start of adversary judicial proceedings that trigger attachment of the Sixth Amendment 
right to counsel.”).  Only the District of Columbia and eight other states have enacted 
provisions ensuring that all indigent persons within their borders are represented by counsel 
at bail or bond hearings.  See Douglas L. Colbert et al., Do Attorneys Really Matter? The 
Empirical and Legal Case for the Right of Counsel at Bail, 23 CARDOZO L. REV. 1719, 1724 
nn.6-8 (2002) (collecting statutes).  Although in practice in many jurisdictions lawyers do 
not represent bond applicants, there has never been a significant Sixth Amendment challenge 
to the lack of representation at a bail or bond hearing. 


77 Navarro, 169 F.3d at 239 (quoting Stoner v. Sowders, 997 F.2d 209, 213 (6th Cir. 
1993)). 


78 United States v. Algere, 457 F. Supp. 2d 695, 700 (E.D. La. 2005) (approving 
videoconferenced Sell hearing). 
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appreciate the humanity of the defendant and reach an appropriate decision?  
Yet no prior empirical research has directly tested how—or even whether—
videoconferencing produces results that differ from those produced by live 
hearings.79  Molly Treadway Johnson and Elizabeth Wiggins reviewed the 
available literature in 2006 and called for experimentation to fill that gap.80


IV. THE CCTP: VIDEOCONFERENCED BAIL HEARINGS IN COOK COUNTY 


  
We report here on a study we conducted that responds to that empirical 
challenge. 


A. THE IMPLEMENTATION OF VIDEOCONFERENCED BAIL HEARINGS 
AND THE GENESIS OF A LAWSUIT 


Cook County, which includes Chicago and the greater metropolitan 
area, decided in 1999 to implement an extensive program mandating that 
bail hearings for most defendants arrested within the City of Chicago and 
charged with a felony be held via videoconference rather than at a live bail 
hearing attended in person by the defendant.  Mirroring the approach taken 
with other reforms embracing video technology, Cook County implemented 
a general order directing that most bail hearings in felony cases conducted 
in Chicago’s Central Bond Court “shall be conducted by means of closed 
circuit television.”81  The only felonies excluded from this 1999 General 
Order were the most serious felony cases (typically homicides and serious 
sexual assaults) in which Illinois law permitted the State to seek denial of 
bond in any amount.82


Cook County’s introduction of the CCTP was the final step in a staged 
process of centralizing the bail hearing procedure for Chicago arrests.  In 
the last months of 1998, all such bail hearings were transferred for hearing 
to the Chicago criminal courts building on the city’s West Side.  This 
replaced a system, in effect for many years previously, in which bail 
hearings had been conducted in police “branch” courts located throughout 
Chicago.  It was felt that a centralized approach would further the interests 
of uniformity and efficiency.


 


83


 
79 There is even a possibility that videoconference technology helps some defendants by 


making them appear less dangerous than they might in person. 


  The bond amounts would be more 
uniform—and, in that sense, fairer—if they were all set by judges in a 
centralized court rather than by a half dozen different judges sitting in 


80 Videoconferencing in Criminal Proceedings, supra note 54, at 225. 
81 General Order 99-6 of the Circuit Court of Cook County, Illinois (1999). 
82 Id. 
83 Comments of Judge Robert A. Bastone, one of the architects of the Central Bond 


Court reform, in a meeting with bar leaders held in the chambers of the Chief Judge in mid-
July 2005. 
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courtrooms around the city.84  Efficiency would also be served: all persons 
arrested within the past twenty-four hours anywhere in Chicago would be 
transported to holding pens in the basement of the Chicago criminal courts 
building.85  That building is connected by underground tunnel with the 
Cook County Jail, which would enable relatively swift processing of the 
defendants (either their release or their admission to the jail) following the 
hearings.  Adding the CCTP to the Central Bond Court in 1999 was 
intended to further promote efficiency by enabling swift disposition of all 
the cases on the call by allowing the defendants to “appear” at the bail 
hearing via video transmission from a basement room located a few steps 
from the holding pens.86


No research was conducted before or during the initial period when the 
1999 General Order was implemented to evaluate its likely or actual effect.  
In practice, use of CCTP in Central Bond Court had several troubling 
features: 


 


Poor-quality technology.  The defendant’s image was shown on video 
monitors visible to the judge and to spectators (who sit in a gallery 
separated from the well of the courtroom by a Plexiglas shield), but 
not to the prosecutor or defense counsel.  The image on the monitors 
was black and white, the contrast was poor (making dark-skinned 
defendants particularly difficult to see) and the screens sometimes 
flickered.87


Inadequate defense preparation.  Because of the logistics of 
transporting arrestees to the criminal courts building each day, public 
defenders (who handled the overwhelming majority of the cases) 
complained that their opportunity to consult with their clients prior to 
the hearings was extremely limited.


 


88  On a daily basis, 100 to 150 
bail cases were heard on the Central Bond Court call.89  An 
investigator employed by the Cook County Public Defender’s Office 
met each bail applicant for a few seconds at the front of the holding 
pen, recording basic information about each defendant onto a chart.90


 
84 Id. 


  
The assistant public defender in the courtroom (who had never met the 


85 Id. 
86 Id. 
87 Two of the authors made this observation when they observed proceedings in Central 


Bond Court in the fall of 2008.  See also Letter to Cook County Chief Judge Timothy C. 
Evans, Circuit Court of Cook County & Judge Paul P. Biebel, Jr., Circuit Court of Cook 
County (June 20, 2005) (on file with author).  


88 Id. 
89 Id. 
90 Id. 
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bail applicant) parroted the information from the chart into the record 
as the defendant’s image flickered on the monitors in the courtroom.91


Extreme brevity.  The cases were heard rapid-fire.  In each case, the 
court made a probable cause finding,


 


92 set bond, and continued the 
case for hearing on a future date—all in the space of about thirty 
seconds on average.93  In so short a time frame it was impossible for 
the court to give any meaningful, individualized consideration to the 
multitude of factors that Illinois law deems relevant to the setting of 
bail.94


Complaints about this system began to surface.  For years, defense 
lawyers decried Central Bond Court as a grossly demeaning “cattle call.”


 


95  
In March 2005, a committee of prominent bar leaders wrote an open letter 
to the Chief Judge of the Circuit Court of Cook County questioning the 
constitutionality of Central Bond Court and calling for its abolition.96  A 
December 2007 report by the Chicago Appleseed Fund on the Cook County 
criminal justice system recommended eliminating the CCTP in Central 
Bond Court.97  Privately, public defenders contended that a return to the 
decentralized branch court system would be preferable: under the old 
system, cases had received more individualized attention from the public 
defenders assigned to the branch courtrooms (those public defenders had 
handled a dozen or more bail cases each day as opposed to the 100-plus 
daily cases at Central Bond Court); under the old system, it was easier for 
family members and friends of the defendant to attend (and to be available 
for testimony) at a bail hearing relatively near to the defendant’s 
neighborhood; and under the old system the defendants had the advantage 
of being physically present in the courtroom.98


 
91 Id. 


 


92 See Gerstein v. Pugh, 420 U.S. 103 (1975). 
93 On several occasions during the pendency of the litigation described below, students 


from Northwestern University School of Law’s MacArthur Justice Center observed Central 
Bond Court and timed a sampling of the bond hearings.  See also Tom McNamee, 50 
Minutes ÷ 113 People = 26.55 Seconds per Case; Court System Forces Attorneys through 
Fast and Furious Pace, with Hardly a Hint of Justice, CHI. SUN-TIMES, June 20, 2005, at 22.  


94 725 ILL. COMP. STAT. 5/ 110-5 (2005). 
95 The term “cattle call” was frequently used to describe Central Bond Court in 


conversations that one of the authors had with Cook County Public Defenders and private 
criminal defense practitioners in 2005 and 2006. 


96 A copy of the letter is on file with the authors. 
97 CHI. APPLESEED FUND FOR JUSTICE CRIMINAL JUSTICE PROJECT, A REPORT ON 


CHICAGO’S FELONY COURTS 60 (2007), available at http://www.chicagoappleseed.org/ 
uploads/view/1/download:1/criminal_justice_full_report.pdf. 


98 In conversations with one of the authors in 2005 and 2006, high level members of the 
Cook County Public Defender’s Office, including the public defender himself, expressed 
their preference for conducting bail hearings in the branch courts, for the reasons stated in 
the text. 
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In 2006, Locke Bowman, of the MacArthur Justice Center, filed a 
class action suit in federal court in Chicago alleging that the bail hearings in 
Cook County’s Central Bond Court violated due process and denied bail 
applicants the effective assistance of counsel.99  The suit sought injunctive 
relief on behalf of all present and future bail applicants—primarily 
elimination of the CCTP and the institution of procedures that would permit 
counsel to better prepare for the individual hearings—and a declaratory 
judgment that the Central Bond Court hearings were unconstitutional.100


The defendants in the case—the Cook County Sheriff, the Cook 
County Public Defender, and the Circuit Court Judge with administrative 
authority over Central Bond Court—never challenged the legal sufficiency 
of the due process and Sixth Amendment claims in the complaint.


 


101  As the 
case progressed through discovery toward an evidentiary hearing, Locke 
Bowman and Shari Diamond discussed how to assess whether bail 
outcomes were affected by the videoconferencing system.102  We 
determined that an empirical test would be both valuable and possible.  
Accordingly, we gathered information from the Cook County Clerk’s 
Office on the initial bail hearings for all felony cases in Cook County 
covering the period from approximately eight and one-half years before the 
video system went into effect through the eight and one-half years after it 
was implemented.103


 
99 Mason v. County of Cook, No. 06 C 3449 (N.D. Ill. June 26, 2006).  


 


100 Id. 
101 The defendants did argue that the federal court should abstain from hearing the case 


under the doctrine of Younger v. Harris, 401 U.S. 37 (1971).  The court rejected that 
argument.  Mason v. County of Cook, 488 F. Supp. 2d 761, 765 (N.D. Ill. 2007). 


102 It could, of course, have been argued that even in the absence of actual injury (in the 
form of higher bond amounts than would have been imposed in in-person and appropriately 
counseled hearings) the bond applicants’ constitutional rights were being violated by 
deficient procedures.  See Carey v. Piphus, 435 U.S. 247, 266-67 (1978) (“Because the right 
to procedural due process is ‘absolute’ in the sense that it does not depend upon the merits of 
a claimant’s substantive assertions, and because of the importance to organized society that 
procedural due process be observed, . . . we believe that the denial of procedural due process 
should be actionable for nominal damages without proof of actual injury.”) (citing Boddie v. 
Connecticut, 401 U.S. 371, 375 (1971); Joint Anti-Fascist Refugee Comm. v. McGrath, 341 
U.S. 123, 171-72 (1951) (Frankfurter, J., concurring)). 


103 The data for the analysis were provided in the form of computer files supplied by 
Karen Landon, Project Manager in the M.E.S. Division of the Office of the Clerk of the 
Cook County Circuit Court, in response to a subpoena served on the Clerk of Court in 
Mason, No. 06 C 3449, on June 5, 2007.  The subpoena requested computerized data on the 
felony bail hearings conducted in Central Bond Court in Courtroom 101 of the Criminal 
Courts building from 1991 through 1999. 
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B. THE DATA 


A total of 645,117 felony bond decision case files104


In addition to examining changes in bond amount over time for the full 
set of felony cases, we also analyzed changes in bond amount over time for 
individual offenses.  Due to the incomplete or ambiguous verbal offense 
descriptions in the computer files, we used a series of procedures and 
checks to identify the offense category for each case.  We began with the 
statute number for the offense.  The statute entries in the computer files 
were not formatted consistently (e.g., whether a hyphen or parenthesis was 
included).  Because the statute numbers were not formatted consistently, we 
first removed all non-numeric characters from the statute codes.  We then 
used a string function to search these numeric statute codes for the substring 
that uniquely identified each particular offense, allowing us to identify the 
offense.  For example, statute codes that contained “103” were identified as 
possession of a stolen motor vehicle. 


 were supplied by 
the Clerk of Cook County for felony cases that had initial bail hearings 
between January 1, 1991 and December 31, 2007.  Each case file included: 
(1) the date on which a bail applicant appeared for a bail hearing, and (2) 
the statute number associated with the first offense with which the 
defendant was charged.  Two-thirds of the cases also included a verbal 
description of the first offense with which the defendant was charged (e.g., 
“possession of a stolen motor vehicle”) or an abbreviation for the name of 
the offense (e.g., “psmv” for possession of a stolen motor vehicle). 


We used the statute number rather than the verbal offense description 
as the primary source for identifying the offense associated with the case 
because: (a) nearly one-third of the cases lacked a written offense 
description, and (b) the way an offense was described verbally varied 
substantially across entries (e.g., “psmv” or “poss stol mv” or “possession 
of stolen motor vehicle”).  To test whether this procedure had correctly 
identified only the appropriate offense, we examined the offense 
descriptions for these cases (in this example, those with the statute code 
“103”) to make sure they described the right offense (in this instance, 
possession of a stolen motor vehicle).  To verify that other cases of 
possession of a stolen motor vehicle had not been missed because the 
offense was listed under another statute number that did not contain “103,” 
 


104 The original data files provided by the Clerk’s Office included multiple “cases” for 
the same bond decision if multiple charges were involved. The single bond amount set at the 
bond hearing was entered in the data set for each charge.  To create a data set using bond 
decision as the unit of analysis, we used the first (most serious) charge, giving us a total of 
645,117 bond decisions.  We identified cases from the same bond decision by matching on 
the following criteria: last name; first name; date of birth, if available; date of bond hearing; 
and bond amount.   
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we examined all of the statute numbers associated with common written 
descriptions of possession of a stolen motor vehicle.  We also checked to 
see that the string function had not identified any group of at least fifty 
cases that described a different offense.  In no instance did this checking 
procedure produce groups of misclassified cases.  Each of the nine offenses 
we analyzed separately underwent this verification process. 


Both verification procedures showed that cases of each offense had 
been correctly identified, that is, that we did not include cases that did not 
belong or omit cases that should have been included according to the listed 
statute number. The only potentially omitted cases were the 0.1% of cases 
in which no statute number was provided in the data file. 


We also conducted a second check on the data used in the analyses.  
We identified thirty-three cases (sixteen in the pre-videoconferencing 
period and seventeen in the videoconferencing period) with unusually high 
bond levels, in light of the charged offense (e.g., $9,000,000 for possession 
of a stolen motor vehicle).  We were able to obtain the paper court files on 
twenty-nine of those cases and found that ten had been entry errors, 
typically involving an extra zero or two that made the amount appear ten or 
one hundred times its actual value.  We corrected the entries for all 
analyses.  We were unable to obtain the case files for two armed robbery 
case outliers that had hearings in October of 1999, just after 
videoconferencing was implemented.  Each had a bond amount recorded as 
$5,000,000.  Although we conducted all analyses with and without these 
two cases and found no difference in the results, the charts and table 
presented here exclude the two cases because the exclusion provides more 
conservative estimates of the effects.105


C. THE ANALYTIC APPROACH 


 


We began our analysis by examining changes in bail level over time 
for all cases involving offenses that were subjected to the CCTP.  Then, to 
examine the consistency of results across different offenses, we conducted 
separate analyses on a series of offense categories that could be identified 
accurately from the available data.106


 
105 We conducted an additional check on the ten cases which appeared in the computer 


file from the Clerk’s Office as first degree murder and released on recognizance.  We 
obtained seven of the original ten paper files which showed that all were entry errors, two 
not involving first degree murder and five having bail decisions that were not “released on 
recognizance.”  We corrected the errors and removed the remaining three cases from all 
specific offense analyses.  


  These offenses were nonresidential 


106 Drug offenses were not examined separately because the recording method used in 
the files did not permit us to accurately identify them.  They were, however, included in the 
aggregate felony case analysis. 
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burglary, residential burglary, possession of a stolen vehicle, unarmed 
robbery, armed robbery, and aggravated battery.  Finally, we examined 
cases involving offenses that continued to be handled by live hearings 
following the implementation of the CCTP.  They included first degree 
murder, second degree murder, manslaughter, and sexual assault cases.107


For each of the 204 months between January, 1991 and December, 
2007, the average bond amount for cases resulting in bond decisions is 
computed for all outcomes examined.


  
These offenses account for less than 3% of the felony cases.  The virtue of 
looking at these cases separately is that if the implementation of the CCTP 
increased bond amounts, it should not have caused an increase for cases that 
continued to be conducted by in-person hearings.  Therefore, they provide a 
control group for felonies that were subjected to CCTP.  We examined 
these cases separately and compared the pattern of change for these most 
serious offenses, which continued to have live hearings, with the pattern of 
change for the remaining felonies, which shifted to closed circuit television 
hearings after June 1, 1999. 


108


Interrupted time series analysis is used to examine whether the change 
from in-person hearings to closed circuit television hearings caused a rise in 
felony bond amounts.


  We graphed the resulting values 
and modeled the impact of the change in bail procedure that occurred on 
June 1, 1999 (i.e., implementation of the CCTP).  All bond amounts were 
transformed into constant dollars using the consumer price index (CPI) 
provided by the Bureau of Labor Statistics to control for inflation over time.  
The CPI is based upon a 1982 base of 100 so a CPI of 110 indicates 10% 
inflation since 1982.  All graphs and analyses are expressed in constant 
dollars. 


109


 
107 We analyzed all cases together as a single group.  To examine the sensitivity of the 


result, we also excluded sexual assault cases and examined homicide cases alone.  No 
difference was observed in the results. 


  We first used time series plots to assess the 
functional form of the time series and to visually examine the effects of the 
policy.  We then used analytic models to quantify the amount and  
 
 


108 The only cases omitted from these analyses were the small percentage (6%) of cases 
that resulted in denial of bail.  We analyzed these cases separately in order to evaluate 
whether any change in the bond levels could reflect a shift away from high bond amounts to 
outright denial of bail. 


109 With extensive time series data and a clear intervention time point—June 1, 1999—an 
interrupted time series analysis design provides a strong test of the immediate and long term 
effects of an intervention or policy. 
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significance of any observed changes.110  The key is to analyze whether the 
change in average bond mean and growth rate differ significantly from what 
one would expect (based on prior trajectory) if the policy had not been in 
place.  The null hypotheses for all models are that the mean and growth rate 
in bond amount do not differ significantly from before to after the 
implementation of CCTP.111 


Errors in time series data are often correlated.  For example, the bond 
amounts for a particular felony offense at two adjacent time points may be 
more similar than bond amounts set at time points that are farther apart.  
Failure to model this correlation may result in an underestimation of 
standard errors and overestimation of the significance of intervention 
effects.  To adjust for serially correlated errors, we examine the 
autocorrelation and partial autocorrelation of each outcome model’s 
residuals to determine its correlation structure.  If significant, the correlation 
is explicitly modeled in the error term.112  For most models, we are able to 
 


110 Depending on the outcome, the functional form of the best fitting model may be 
linear (1), quadratic (2), or cubic (3). Respectively, their analytic models are as follow: 


(1)  Yt = β0  + β1(timet) + β2(interventiont) + β3(time x interventiont) + εt 
(2)  Yt = β0  + β1(timet) + β2(timet)2 + β3(interventiont) + β4(time x interventiont) 


         + β5(time x interventiont)2 + εt 
(3)  Yt = β0 + β1(timet) + β2(timet)2 + β3(timet)3 + β4(interventiont) 


          + β5(time x interventiont) + β6(time x intervention t)2  
          + β7( time x interventiont)3 + εt 


where Yt  is the average bond amount adjusted for inflation in the month observed at time t; 
time is a continuous variable centered at the point of intervention to indicate the month at 
time t; the addition of time2 and time3 in the model specifies the functional form as quadratic 
or cubic instead of linear; intervention is an indicator for time t occurring before 
(intervention=0) or after (intervention=1) the policy change; and time x intervention is a 
continuous variable specifying the number of months after the intervention at time t, with 
(time x intervention)2 and (time x intervention)3 again specifying nonlinear functional forms 
of the model. 


111 For average change in bond amount at the point of intervention, the null hypotheses 
are β2=0 if model is linear,  β3=0 if model is quadratic, and β4=0 if model is cubic. To model 
the change in average bond amount growth rate, a linear model is used to analyze all 
outcomes. Here, the null hypothesis is β3=0 for all outcomes. 


112 Most outcomes in the study have been identified as (1) first order autoregressive (AR-
1) where error in time t depends on the error in the previous time period; (2) first order 
moving average (MA-1) where error at time t depends on the random shock in the previous 
time period; or (3) first order autoregressive, moving average (ARMA) where error in time t 
depends on both error and random shock in the previous period.  The error term, depending 
on its identified structure, is modeled as follows: 


εt = φ1εt-1 + γt if the process has been identified as a first order autoregressive; or 
εt = γt + θ1γt-1 if the process has been identified as a first order moving average process; or 
εt = φ1εt-1 + γt + θ1γt-1 if the process has been identified as a first order autoregressive, moving 
average (ARMA).  
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model the autocorrelation in the error term and reduce the model’s residuals 
to white noise.  The lone exception is armed robbery which still shows 
signs of autocorrelation after attempts to identify and control its correlation 
structure.  Nevertheless, the estimates do not affect our overall conclusion 
and results from the best fitting models are presented. 


D. THE RESULTS 


The time series graph for the combined offenses subjected to CCTP 
shows a large change in bond amount immediately after June 1, 1999, the 
date when the CCPT went into effect (see Figure 1). 


 


Figure 1 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


 
 
 
The graph also indicates that the increase was permanent.  Not only 


did the average bond amount fail to return to pre-CCTP level, it continued 
to climb after the intervention.  Using a log linear model (data not shown) 
to obtain an average rate of change in percentages before and after the 
implementation of the CCTP, results indicated that the average monthly rate 
of change in bond amount before the CCTP was significantly different from 
the average monthly rate of change after the CCTP.  Specifically, bond 
amounts were decreasing at roughly 0.66% per month prior to the CCTP, 
but only at a rate of 0.02% (0.66 + -0.64) per month after the CCTP, thus 
confirming the pattern visible in the graph.  Analytic results (see Table 1) 
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also showed a significantly greater than expected change in the average 
bond amount immediately after the CCTP implementation. 


For all combined offenses that shifted to televised bail hearings, this 
change was an increase of roughly $20,958 or 51%.113


Table 1 


 


 Treated Offenses Non-Treated Offenses 


 ****Coef. ***Std. Err. ****Coef. **Std. Err. 
Constant 33083.67*** 2564.63*** 430027.67*** 32800.92*** 


Time 612.66*** 205.64*** 2043.88*** 597.17*** 
Time x Time 21.87*** 4.44***   
Time x Time x Time 0.14*** 0.03***   
Intervention 20958.32*** 3708.64*** 55494.15*** 40216.03*** 
Intervention x Time -394.61*** 320.56*** -3649.42*** 748.44*** 
Intervention x Time x 


Time -25.01*** 6.80***   


Intervention x Time x 
Time x Time -0.14*** 0.04***   


ARMA     
MA (moving average 


- order 1)   -0.71*** 0.18*** 


AR (autoregressive 
component - order 1)   0.83*** 0.14*** 


Model Sig. 0.00***  0.00***  
N. of cases 204***  204***  
Model Chi Square 4111.32***  5242.44***  
Akaike 4141.18***  5265.67***  
Schwarz's information 


criterion 717.36***  142.03***  


Portmanteau test for 
white noise 0.14***  0.07***  


*p<0.05, **p<0.01, ***


 
113 To be sure that cases with high bond amounts were not occurring in the wake of the 


CCTP merely because judges were setting bond in cases in which they would otherwise have 
denied bail, we examined the rate of denied bail cases over time. In contrast to the series 
involving bond amount for cases subjected to the CCTP, there was little change in the 
percentage of treated cases that resulted in a denial of bail.  The percentage of cases in which 
bail was denied dropped by 1% at the time that the video hearings began. The drop cannot 
account for the dramatic rise in average bond amount.  Note that our data set and analysis of  
“denied bail” cases began in 1996, rather than 1991, because for some unknown reason the 
data set included few cases involving denial of bail prior to June of 1994 and then showed a 
sharp increase in cases denied bail peaking around June of 1995 before sharply declining.  
The percentage of cases denied bail then dropped over the time period from 1996 through 
2007, from approximately 10% to under 4%.  We have no explanation for the complex 
functional form of this time series, so we confined our analysis to the data between 1996 and 
2007. 


p<0.001
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To test the robustness of this result, we examined separately the 
change in bond amount for each of the six felonies that were subjected to 
the CCTP: (1) armed robbery; (2) unarmed robbery; (3) residential 
burglary; (4) non-residential burglary; (5) possession of a stolen motor 
vehicle; and (6) aggravated battery.  Time series graphs of these offenses 
(see Figures 2 to 7) again showed a clear and sharp discontinuity at the 
point of intervention for each of these felonies. 


Analytic models confirmed the observed visual change as statistical 
tests showed significantly greater than expected increases immediately after 
the intervention.114


 


  The average bond amount increase ranged from 54% to 
90% depending on the offense.  For armed robbery, the increase was 
$74,699, or 58%.  For unarmed robbery, the increase was $54,227, or 86%.  
Residential burglary showed an increase of $53,274, or 90%; nonresidential 
burglary an increase of $26,592, or 64%; possession of a stolen motor 
vehicle an increase of $25,605, or 78%; and aggravated battery an increase 
of $73,024, or 70%. 


 


Figure 2 


 
 


 
114 Models associated with Figures 2-7 are available from the authors on request. 
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Figure 3 


 
   


 


Figure 4 
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Figure 5 


 
 


Figure 6 
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Figure 7 


 
 
To examine whether the above changes in average bond amounts over 


time were temporary or permanent after the intervention, we again used log 
linear models to examine the average monthly rate of change in percentages 
before and after the implementation of the CCTP.  All felony offenses 
subjected to the CCTP showed decreasing average bond amounts that 
ranged from -0.2% to -1.0% prior to the intervention.  After the policy 
change, these offenses showed increasing bond amounts of roughly 0.14% 
to 0.57% over time.  All changes in rate before and after intervention for the 
above felonies were statistically significant.  To confirm that the CCTP was 
the cause of the increase in bond level, we examined average change in 
bond amount for the combined homicide and serious sexual assault cases.  
These are offenses that continued to have live hearings and therefore could 
serve as a control group.  If the CCTP caused the observed rise in bond 
amounts for treated felonies (those subjected to the CCTP), we should see 
no greater than expected significant change for the non-treated felonies 
(those not subject to the CCTP).  Indeed, results show that immediately 
after the CCTP went into effect, the average bond amount for the non-
treated felonies rose an insignificant 13% (see Figure 8 and Table 1), while 
the average for treated felonies rose a significant 51%.115


 
115 See supra Figure 1 and accompanying text. 


 







2010] EFFICIENCY AND COST 897 


After the CCTP went into effect, bond amounts for the treated cases 
generally held steady with results showing a close to zero decrease of  
-0.02% per month, while the non-treated felonies steadily decreased at a 
monthly rate of .42%. 


 


Figure 8 


 


E. SUMMARY OF FINDINGS ON THE IMPACT OF THE CCTP 


The results of the analysis show that average bond amounts rose 
substantially following the implementation of the CCTP.  The change 
cannot be attributed to general trends or seasonal variations as none were 
observed.  As both the graphs (Figures 1-7) and the statistical models 
clearly reveal, the substantial increase in average bond level immediately 
followed the implementation of the CCTP on June 1, 1999.  The average 
bond amount for the offenses that shifted to televised hearings increased by 
an average of 51% across all of the CCTP cases. In separate analyses, 
increases of between 54% and 90% occurred for six major felonies 
subjected to the CCTP.  In contrast, the average bond levels for the 
combined serious sexual assault and homicide cases, which continued to 
have live hearings, changed an insignificant 13% (Figure 8) and when 
analyzed alone, the homicide cases showed almost no change at all in 
average bond level following the implementation of the CCTP.  These 
results demonstrate that the change in bail procedures not only led to a large 
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and abrupt increase in the average bond amount for felony cases handled by 
televised bail hearings after June 1, 1999, but also produced a steady rise in 
bond levels over time. 


V. THE FUTURE OF VIDEOCONFERENCED HEARINGS: LESSONS LEARNED 
AND REMAINING QUESTIONS 


The results from the Cook County Bail Study show that the defendants 
were significantly disadvantaged by the videoconferenced bail proceedings 
held between 1999 and 2009.  This finding provides the evidence whose 
absence defeated the bail applicant in LaRose v. Superintendent when the 
court rejected the applicant’s due process argument.116  There, the court 
found no evidence that the use of video “would adversely bias a judge’s 
opinion of a defendant.”117  The court specifically relied upon the fact that 
“[n]o evidence was offered to suggest that judges set bail at a higher 
amount for defendants who were arraigned by the video procedures than by 
in-person procedures.”118


Looking to the future, important questions remain.  First, a variety of 
influences may account for the disadvantage experienced by the defendants 
subjected to the videoconferenced bail hearings implemented in Cook 
County in 1999.  The picture quality and sound available today are far 
superior to the technology that existed when the equipment was installed in 
Cook County.  It may be that the quality of the available video display was 
too degraded or the size of the video monitor was too small to enable the 
judge to adequately view the defendant.  In addition, in order to watch the 
judge in the courtroom on the monitor, the defendant in Cook County had 
to look at the monitor rather than at the camera that was capturing his own 
image and projecting it into the courtroom.  He thus could appear on the 
courtroom monitor as if he was avoiding direct eye contact.  Modern 
technology with a camera embedded in the viewing monitor would be able 
to eliminate this problem.  The inability of the defendant to see the judge 
clearly may also have discouraged the defendant from speaking up when it 
would have helped him to say something.  We cannot tell from the currently 
available research whether the defendant’s willingness and ability to 


  The substantial increases in bail levels that 
immediately followed the implementation of videoconferenced bail 
hearings in Cook County, and which occurred only for the offenses that 
shifted to videoconferenced hearings, provide precisely the evidence that 
was missing in LaRose and should raise questions about the harmful effects 
of videoconferenced hearings on defendants. 


 
116 702 A.2d 326, 329 (N.H. 1997). 
117 Id. 
118 Id. 
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communicate would be unimpaired if better technology were used.  
Although modern business may be rapidly embracing the ability to hold 
meetings and conduct collaborative work with videoconferencing 
equipment, the typical defendant who appears in court for a bail hearing 
may find such equipment both unfamiliar and alienating. 


The particular videoconferencing technology used in Cook County 
was not the only potential explanation for the negative outcomes the 
program produced.  Nor is it clear that modern technology could eliminate 
what may be inherent flaws in a procedure that has the defendant in a 
remote location.  The remote location of the defendant meant that attorneys 
had little or no opportunity to gather information from the client before the 
hearing.  Information that could have made the defendant a more plausible 
candidate for pretrial release was typically limited to that gleaned by a 
representative from the public defender’s office who asked the defendant a 
few questions in the holding cell before the hearing began and provided the 
answers to the public defender in the courtroom.  In an important 
experiment, Douglas Colbert, Ray Paternoster, and Shawn Bushway 
provided legal representation in the courtroom for defendants who 
participated in their bail review hearings only through a two-way video and 
audio system.119  They showed that those defendants randomly selected to 
receive legal representation were more likely to obtain bail reductions and 
to be released on their own recognizance.120


Many of these procedural defects could be reduced or eliminated.  
Others would be more difficult to overcome.  The location of the defense 
attorney in the courtroom and not next to her client may prevent crucial 
consultation.  To remedy that loss, it would be necessary to provide the 
defendant with a way to communicate privately with his attorney.  The 
remote defendant would have to be able to signal the attorney in the 
courtroom that he needs to have a private conversation.  A defendant might, 
for example, be given a device that he could activate to cause a paired 
receiver to vibrate in his attorney’s pocket to signal a desire to communicate 
privately.  Unlike the brief whisper that can occur when the defendant and 
his attorney are standing side-by-side, this private conversation would 


  The attorneys had an 
opportunity to gather significant information on the defendants before these 
hearings, so it is unclear whether it was the additional information that the 
attorneys were able to provide to the court or the mere participation of an 
advocate for the defendant that produced the reductions, but the study 
highlights the potential importance of the role that attorneys can play in bail 
hearings. 


 
119 Colbert et al., supra note 76. 
120 Id. at 1720. 







900 DIAMOND, BOWMAN, WONG & PATTON [Vol. 100 


require a private communication channel to preserve confidentiality and 
could only occur through a somewhat awkward disruption in what is 
typically a brief hearing. 


Finally, there may be some aspects of live presence that affect the 
believability of an individual.  Indeed, studies comparing credibility 
judgments and other ratings of live versus televised child witnesses have 
found that the method of viewing affected witness ratings.  For example, 
mock jurors rated child witnesses who testified in person as more accurate, 
intelligent, attractive, and honest than children who testified on closed 
circuit television.121  Similarly, studies in educational settings suggest that 
some nonverbal behaviors by teachers, such as facial expression, tone of 
voice, and eye gaze, influence how students evaluate the teacher.122  In 
immigration hearings, in which the courts place great importance on the 
testimony of the asylum applicant, there has been a movement to hold 
asylum hearings by videoconference, a move sanctioned by Congress in 
2006 when it shortened the removal period for detained aliens.123  A recent 
study of decisions in asylum hearings during 2004 and 2005 compared the 
rate of asylum grants for individuals who had in-person and video 
conference hearings before the Congressional mandate went into effect.124  
The vast majority of hearings were in-person and it is not clear how cases 
were selected for videoconferenced hearings, but individuals who had in-
person hearings were nearly twice as likely to be granted asylum as those 
who had a hearing held by video-conference.125


If there is something about the presence of a live individual that cannot 
be replicated, even with modern technology, then videoconferenced bail 
hearings cannot avoid a sacrifice of information that may threaten the 
quality of bail decisions, and a dehumanization that encourages a harsher 
response than would occur if the judge were faced with a live individual.


 


126


 
121 Holly K. Orcutt et al., Detecting Deception in Children’s Testimony: Factfinders’ 


Ability to Reach the Truth in Open Court and Closed-Circuit Trials, 25 LAW & HUM. BEHAV. 
339 (2001); see also Gail S. Goodman et. al., Face-to-Face Confrontation: Effects of Closed 
Circuit Technology on Children’s Eyewitness Testimony, 22 LAW & HUM. BEHAV. 165 
(1998). 


  


122 Spencer D. Kelly & Leslie H. Goldsmith, Gesture and Right Hemisphere Involvement 
in Evaluating Lecture Material, 4 GESTURE 25, 26 (2004). 


123 Note, Developments in the Law—Access to Courts, 122 HARV. L. REV. 1151, 1181 
(2009). 


124 Frank M. Walsh & Edward M. Walsh, Effective Processing or Assembly-Line 
Justice? The Use of Teleconferencing in Asylum Removal Hearings, 22 GEO. IMMIGR. L.J. 
259, 271 (2008). 


125 Id. at 280. 
126 Even changes in camera focus can dramatically affect lay and professional judgments 


about the voluntariness of a confession.  See, e.g., G. Daniel Lassiter et. al., Evidence of the 
Camera Perspective Bias in Authentic Videotaped Interrogations: Implications for Emerging 
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Nor can any hearing that entails judgments about a defendant or other 
witness.  At this point, we simply cannot tell which of the differences 
between live and videoconferenced hearings, or which combination of these 
differences, was responsible for the large jump in bond levels that followed 
the implementation of videoconferenced bail hearings in Cook County.  The 
results do tell us that Cook County Chief Judge Timothy Evans was wise to 
reinstate live hearings in light of the costs that the videoconference 
procedure, as implemented, imposed on defendants subjected to it. 


The attractions of technology invite courts to implement these 
apparently cost-saving measures, particularly when the demand for court 
resources is high.  Ironically, an overeager welcome of technology can 
impose costs of its own.  By boosting bond levels and decreasing the ability 
of defendants to obtain release pending trial, videoconferenced bail hearings 
may actually impose additional financial costs on the justice system by 
leading to more pretrial incarceration of defendants who would otherwise 
be released. 


Inefficient courts that waste judge and attorney time are always 
appropriate targets for reform, and modern technology offers some 
unambiguously attractive ways to improve efficiency.127  For example, 
document cameras can enable attorneys to organize and present exhibits 
electronically.128  Video monitors, digital projectors, and projection screens 
are in wide use, at least in federal courts, making it possible to easily use 
images to supplement more traditional verbal presentations.129  The push to 
allow remote witnesses to testify is both plausible and compelling in 
situations in which the witness is unavailable.  A live videoconferenced 
procedure that permits real time testimony and cross-examination can 
provide a closer analog to live testimony than the use of a deposition 
transcript or even a video evidence deposition that lacks real time cross-
examination.130


 
Reform in the Criminal Justice System, 14 LEGAL & CRIMINOLOGICAL PSYCH. 157 (2009).  
The shift from a live to a video image is likely to produce effects that are at least as 
substantial. 


  An expert witness, experienced with technology, may have 


127 For compendia of current and potential uses of courtroom technology, see FEDERAL 
JUDICIAL CENTER, EFFECTIVE USE OF COURTROOM TECHNOLOGY: A JUDGE’S GUIDE TO 
PRETRIAL AND TRIAL (2001); NEAL FEIGENSON & CHRISTINA SPIESEL, LAW ON DISPLAY: THE 
DIGITAL TRANSFORMATION OF LEGAL PERSUASION AND JUDGMENT (2009). 


128 See Frederic I. Lederer, Introduction: What Have We Wrought?, 12 WM. & MARY 
BILL RTS. J. 637, 641 (2004) (providing a fictional example of how technology can expedite 
a pretrial hearing).  


129 Elizabeth C. Wiggins, What We Know and What We Need to Know About the Effects 
of Courtroom Technology, 12 WM. & MARY BILL RTS. J. 731, 733 (2004). 


130 Nancy Gertner, Videoconferencing: Learning Through Screens, 12 WM. & MARY Bill 
Rts. J. 769, 773 (2004). 
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no difficulty participating remotely in a hearing.  Yet when the government 
prepares to bring criminal charges against a defendant, the justice system 
must confront serious questions about the impact of technology on the 
defendant’s rights.131  The challenge is to avoid too swift an attraction to 
technology as a solution to perceived inefficiencies.  Even outside the 
context of a trial or other proceeding that implicates the Confrontation 
Clause, the defendant can suffer a significant loss if the procedure involves 
more than a pro forma appearance.  A bail hearing is in that category.  It can 
result in a decision that deprives the accused of his liberty despite the 
presumption of innocence, and may interfere with his ability to effectively 
prepare a defense.132


When the legal system is pressured by heavy caseloads and limited 
resources, quick fixes promised by new technology threaten to damage 
rather than promote justice.  That is what appears to have happened in Cook 
County.  Technology offers great promise, but procedural justice is the 
currency of a fair and legitimate court system.  The needed approach is to 
conduct pilot programs that include an evaluation of the operation and 
impact of proposed reforms, rather than simply to impose dramatic system-
wide changes, as Cook County did with the videoconferencing bail 
“reform.”  As Judge Joseph Goodwin wisely observed in describing the use 
of video proceedings in federal criminal trials, the justice system must 
“carefully segregate those inefficiencies that are mere products of time and 
place—which we would be foolish to retain—from those that are 
deliberately built into our system to spare a free people the convenience of 
the guillotine.”


 


133


 
131 For a list of potential threats to defendants’ rights, see supra text accompanying notes 


  The warning signs from the Cook County experience 
counsel caution. 


58-61. 
132 Samuel Wiseman, Discrimination, Coercion, and the Bail Reform Act of 1984: The 


Loss of the Core Constitutional Protections of the Excessive Bail Clause, 36 FORDHAM URB. 
L.J. 121, 122 (2009). 


133 Ashdown & Menzel, supra note 53, at 68 (quoting Letter from Judge Joseph R. 
Goodwin, District Court Judge for the Southern District of West Virginia, to Judge Robin J. 
Cauthron, Chair, Defender Services Committee (Sept. 6, 2001)). 
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I. INTRODUCTION 
 


Our criminal justice system is facing unprecedented challenges during 
the coronavirus pandemic. The virus has spread rapidly through many 
detention facilities and prisons, where social distancing is practically 
impossible.1 In jail, detainees awaiting trial are exposed to the risk of serious 
illness and even death.2 At the same time, courts across the country have 
suspended jury trials and many other in-person court proceedings as they 
cannot easily or consistently ensure social distancing and other safety 
measures.3 Courts have also postponed criminal cases for weeks or months, 
raising concerns about compliance with the Constitution’s speedy trial 
guarantee.4 While some judges have released a greater share of pretrial 
detainees during the pandemic, hundreds of thousands of pretrial detainees 
remain in jail with no clear trial date in sight.5 


A number of nontrial proceedings—including bail, plea, and sentencing 
hearings—have continued to take place, even as trials have been postponed.6 
To protect the health of those involved, however, these proceedings are now 
typically conducted remotely through online videoconferencing platforms 
such as Zoom and Microsoft Teams.7 In Texas, one court even held the first 
virtual criminal jury trial in the country.8 
                                                                                                                 
 1. Megan Wallace et al., COVID-19 in Correctional and Detention Facilities — United States, 
February–April 2020, 69 MORBIDITY & MORTALITY WKLY. REP. 587 (2020), https://www.cdc.gov/ 
mmwr/volumes/69/wr/mm6919e1.htm?s_cid=mm6919e1_w. 
 2. Id. 
 3. See generally Coronavirus and the Courts, NAT’L CTR. FOR STATE CTS., https://www.ncsc.org 
/newsroom/public-health-emergency (last visited Jan. 18, 2021) (tracking state court responses to the 
coronavirus pandemic). 
 4. E.g., Jordan S. Rubin, Coronavirus Containment Collides with U.S. Constitutional Rights, 
BLOOMBERG U.S. L. WK. (Mar. 31, 2020), https://news.bloomberglaw.com/us-law-week/coronavirus-
containment-collides-with-u-s-constitutional-rights. 
 5. Responses to the COVID-19 Pandemic, PRISON POL’Y INITIATIVE,  https://www.prisonpolicy. 
org/virus/virusresponse.html (last updated Dec. 23, 2020) (tracking releases of jail inmates and prisoners 
in response to the pandemic); Zhen Zeng, Jail Inmates in 2018, U.S. DEP’T OF JUST. at 5, tbl.3 (Mar. 
2020), https://www.bjs.gov/content/pub/pdf/ji18.pdf (reporting that 490,000 inmates in jail had not yet 
been convicted). This has placed additional pressure on defendants who are detained for relatively minor 
offenses to plead guilty in order to be released on time served or probation and avoid the risk of contracting 
the virus in jail. Thea Johnson, Crisis and Coercive Pleas, J. CRIM. L. & CRIMINOLOGY ONLINE 
(forthcoming 2020). 
 6. NAT’L CTR. FOR STATE CTS., supra note 3. 
 7. See infra Part III.A. In this Article, the term “remote proceedings” is used to encompass 
proceedings conducted via closed-circuit television or other videoconference technology, including 
modern, online-based video platforms. Because remote proceedings during the pandemic were conducted 
through online-based video platforms, the terms “online proceedings,” “virtual proceedings,” 
“video[conference] proceedings,” and “remote proceedings” are used interchangeably to represent 
proceedings conducted remotely, via an online video platform. During the early days of remote 
proceedings, however, video technology was typically not online-based, so the discussion of state laws on 
videoconferencing and of older studies of video proceedings uses “remote proceedings” and 
“video[conference] proceedings” to denote this past practice. 
 8. Justin Jouvenal, Justice by Zoom: Frozen Video, a Cat—and Finally a Verdict, WASH. POST 
(Aug. 12, 2020), https://www.washingtonpost.com/local/legal-issues/justice-by-zoom-frozen-video-a-cat 
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In some ways, the ability to conduct online hearings has been a welcome 
alternative to delaying criminal dispositions or attempting to hold hearings in 
person during the pandemic. During the pandemic, online proceedings help 
protect public health and have the advantages of convenience and efficiency. 
Attorneys and participants save time by not having to travel to or wait in 
courtrooms, courts benefit from more reliable scheduling, and all appreciate 
the ability to dispose of cases more promptly.9 


Yet remote proceedings also introduce new challenges. They can inhibit 
effective communication between defense attorneys and their clients10 and 
make it difficult for defendants to hear, observe, and understand the 
proceedings.11 The use of video may also hinder the parties from effectively 
confronting witnesses and presenting evidence, and it can prejudice the 
court’s perceptions of the defendant and witnesses.12 Virtual proceedings 
may be a necessity during the pandemic, but they are not without problems 
and difficulties. 


This coronavirus-induced expansion of online criminal proceedings 
invites us to assess more systematically their advantages and disadvantages. 
To begin such an assessment, I conducted a survey of Texas state and federal 
judges, prosecutors, and defense attorneys, asking about their experiences 
with remote proceedings before and during the pandemic.13 Texas was one 
of the first states to adopt video proceedings during the pandemic so it is a 
useful case study.14 The federal system also authorized such proceedings 
relatively early in the pandemic, and its experience serves as a valuable 
comparison point.15 


Understanding the advantages and disadvantages of video proceedings 
is relevant beyond the context of the current public health emergency. Most 
states permitted limited use of videoconferencing in criminal proceedings 
even before the COVID-19 outbreak.16 As many commentators have 
observed, and survey respondents overwhelmingly agreed, the criminal 
justice system is likely to expand its reliance on video proceedings after the 


                                                                                                                 
--and-finally-a-verdict/2020/08/12/3e073c56-dbd3-11ea-8051-d5f887d73381_story.html. 
 9. See infra Part II.B.1. 
 10. See infra notes 130–38 and accompanying text. 
 11. See infra notes 139–43 and accompanying text. 
 12. See infra notes 146–53 and accompanying text. 
 13. See infra Part III.B. 
 14. First Emergency Order Regarding the COVID-19 State of Disaster, Supreme Court Misc. Docket 
No. 20-9042 & Court of Criminal Appeals Misc. Docket No. 20-007 (Mar. 13, 2020), at 1–2, 
https://www.txcourts.gov/media/1446056/209042.pdf (authorizing the use of remote proceedings on 
March 13, 2020). 
 15. Judiciary Provisions, CARES ACT, § 15002(a), https://www.uscourts.gov/sites/default/files/ 
judiciary_provisions_cares_act_0.pdf (authorizing the use of remote proceedings in criminal cases and 
signed into law on Mar. 27, 2020). 
 16. See infra Part II.A. 
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pandemic is over.17 To ensure that this choice is made in an informed manner, 
that remote proceedings are compatible with constitutional requirements, and 
that they are no less fair, accurate, or legitimate than in-person proceedings, 
it is critical that we examine how these proceedings have operated so far. 


The survey responses suggest that, on the whole, videoconference 
technology can save time and resources for the participants at many stages of 
a criminal case, even though online proceedings are in some respects more 
cumbersome.18 Survey participants also generally believe that the technology 
can be used fairly and effectively during uncontested and non-evidentiary 
pretrial proceedings, such as initial appearances and status hearings.19 Many 
also applaud the greater transparency that comes from broadcasting hearings 
online.20 


Concerns grow, however, when it comes to contested hearings and 
trials. Respondents noted a range of challenges with conducting online jury 
trials or adversarial evidentiary hearings, including the ability to present 
evidence, to confront witnesses, and to select juries.21 Notably, defense 
attorneys appear to be much more skeptical of video proceedings than judges 
and prosecutors.22 They are more likely to believe that the online format 
harms the fairness and accuracy of the proceedings and favors the 
prosecution.23 Not surprisingly, defense attorneys are less likely than the 
other two groups to want to see video proceedings used regularly after the 
pandemic is over.24 Some differences also emerged between federal and state 
respondents. Federal judges and prosecutors are less likely than their state 
counterparts to favor using videoconferencing for criminal proceedings after 
the pandemic is over.25 


                                                                                                                 
 17. See, e.g., Hon. Brandon Birmingham, Three Ways COVID-19 Makes the Criminal Courts Better, 
DALL. EXAMINER (May 8, 2020), https://dallasexaminer.com/editorial/local-commentaries/three-ways-
covid-19-makes-the-criminal-courts-better/; Lyle Moran, How Hosting a National Pandemic Summit 
Aided the Nebraska Courts System with Its COVID-19 Response, ABA J. (May 13, 2020, 6:00 AM), 
https://www.abajournal.com/legalrebels/article/rebels_podcast_episode_052; LaVendrick Smith, Dallas 
County Judges Hear Criminal Cases via Video as Coronavirus Spreads, DALL. MORNING NEWS (Apr. 14, 
2020, 4:27 PM), https://www.dallasnews.com/news/courts/2020/04/15/dallas-county-judges-hear-
criminal-cases-via-video-as-coronavirus-spreads/; Pandemic a ‘Natural Experiment’ for Reducing 
Incarceration, Prosecutors Say, ASU NOW (May 7, 2020), https://asunow.asu.edu/20200507-arizona-
impact-pandemic-natural-experiment-reducing-incarceration-prosecutors-say. 
 18. See infra notes 260–88 and accompanying text. 
 19. See infra notes 351–53 and accompanying text. 
 20. See infra notes 289–92 and accompanying text. 
 21. See infra Part III.B.4. 
 22. See infra Part III.B.4 & Tables 3, 4. Only a minority of defense attorneys stated that they would 
wish to see video proceedings being used after the pandemic is over, whereas a majority of judges, and an 
even larger percentage of prosecutors, would like to see the continued use of video proceedings. See Table 
5. 
 23. See infra Part III.B.4 & Table 4. 
 24. See infra Table 5. 
 25. See infra Table 5.1. The difference between federal and state judges’ responses to this question 
falls just below the threshold of statistical significance, which is set at 0.05. 
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Based on the survey responses, analysis of scholarship and case law on 
video proceedings, and data from observations of virtual proceedings, I 
conclude with several recommendations. Online videoconferencing can meet 
important needs of the criminal justice system in public health emergencies 
by allowing courts to process cases more safely and promptly. Even during 
such emergencies, however, judges must take additional measures to ensure 
that the technology does not undermine the constitutionality and fairness of 
the proceedings. 


After the coronavirus crisis subsides, videoconferencing could still be 
used effectively in certain non-evidentiary or uncontested proceedings, such 
as status conferences and hearings on purely legal questions.26 Online 
technology can also help expand the frequency of attorney–client 
consultations in criminal cases.27 But after the pandemic is over, states should 
be wary of using online platforms to conduct other criminal proceedings on 
a regular basis. This is especially true in the cases of trials and contested 
evidentiary hearings, which are ill-suited to the remote format. If courts do 
decide to use such technology in those contexts, they must take special 
precautions to protect defendants’ constitutional rights and the integrity of 
the process.28 


 
II. REMOTE CRIMINAL JUSTICE BEFORE THE PANDEMIC 


 
In many jurisdictions, videoconference technology has been used for 


select criminal proceedings for a few decades. Some accounts date the first 
remote criminal proceeding back to 1972, when an Illinois court held a bail 
hearing by video phone.29 Since then, as online tools have made 
videoconference technology more broadly available and more sophisticated, 
most states and the federal government have allowed video proceedings for 
at least some criminal proceedings.30 Looking beyond the United States, 
video proceedings have also been widely used for some time in Australia, 
Canada, New Zealand, and the United Kingdom, primarily in an effort to save 
costs and expedite proceedings.31 This Section lays out the legal framework 


                                                                                                                 
 26. See infra Part IV. 
 27. See infra notes 388–91 and accompanying text. 
 28. See infra Part IV.B. 
 29. Camille Gourdet et al., Court Appearances in Criminal Proceedings Through Telepresence: 
Identifying Research and Practice Needs to Preserve Fairness While Leveraging New Technology, RAND 


CORP., at 3 (2020), https://doi.org/10.7249/RR3222. 
 30. Id. 
 31. See, e.g., Courts (Remote Participation) Act 2010 (N.Z. Legis.), http://www.legislation.govt.nz/ 
act/public/2010/0094/latest/DLM2600709.html (last updated May 16, 2020); CAROLYN MCKAY, THE 


PIXELATED PRISONER: PRISON VIDEO LINKS, COURT ‘APPEARANCE’ AND THE JUSTICE MATRIX 5, 12–19 
(2018) (discussing Australia, Canada, New Zealand, U.K., and other jurisdictions); Anne Wallace, 
‘Virtual Justice in the Bush’: The Use of Court Technology in Remote and Regional Australia, 19 J.L., 
INFO. & SCI. 1, 4 (2008); Penelope Gibbs, Defendants on Video – Conveyor Belt Justice or a Revolution 
in Access?, TRANSFORM JUST. (Oct. 2017), https://www.transformjustice.org.uk/wp-content/uploads/ 
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for using videoconference technology in criminal proceedings in the United 
States and then discusses arguments for and against the practice. 


 
A. State and Federal Law on Videoconferencing in Criminal Cases 


1. Statutory Rules 


Most American jurisdictions today permit the use of video technology 
for initial appearances and arraignments in felony cases.32 Some have 
additionally permitted video hearings at other stages of the criminal process, 
including hearings used to determine pretrial release, the validity of a guilty 
plea, and sentences.33 In some jurisdictions, videoconferencing proceedings 
are often reserved for defendants detained before trial, where the benefit to 
the state is perceived to be the greatest, as videoconferencing reduces the 
costs of transporting inmates to the courthouse.34 When it comes to 
misdemeanors, on the other hand, where the constitutional right to be present 
does not apply, jurisdictions have generally authorized the use of 
videoconference more broadly.35 Finally, even where rules have not 


                                                                                                                 
2017/10/Disconnected-Thumbnail-2.pdf. 
 32. See, e.g., FED. R. CRIM. P. 5, 10; ARIZ. R. CRIM. P. 1.5; DEL. SUPER. CT. CRIM. R. 10; FLA. R. 
CRIM. P. 3.130, 3.160; N.C. GEN. STAT. §§ 15A-511, 15A-941; see also Types of Criminal Proceedings 
That Utilize Video Conferencing (illustration), in Video Conferencing Survey, NAT’L CTR. FOR STATE 


CTS. (2010), https://www.ncsc.org/__data/assets/image/0023/16682/q21-png.png (survey of court 
administrators in the fifty states finding that videoconferencing was most commonly used for arraignments 
and initial appearances in 2010). 
 33. See, e.g., ARIZ. R. CRIM. P. 1.5 (permitting videoconferencing with the consent of the defendant 
for a range of proceedings); ARK. R. CRIM. P. 8.7 (permitting videoconferencing for pretrial release); CAL. 
PENAL CODE § 977 (permitting videoconferencing with the consent of the defendant for a range of 
proceedings); COLO. R. CRIM. P. 43 (permitting videoconferencing with the consent of the defendant for 
a range of proceedings); GA. UNIF. SUPER. CT. R. 9.2 (authorizing videoconferencing for a range of 
proceedings); HAW. R. PENAL P. 43 (permitting videoconferencing with the consent of the defendant for 
a range of proceedings); LA. CODE CRIM. PROC. art. 562 (permitting videoconferencing with the consent 
of the defendant for a range of proceedings); MICH. R. CRIM. P. 6.006 (permitting videoconferencing for 
a range of proceedings); MINN. R. CRIM. P. 1.05 (permitting videoconferencing with the consent of the 
defendant for a range of proceedings); Gourdet et al., supra note 29, at 4 (“The NCSC’s 2010 Video 
Conferencing Survey found that more than half of the jurisdictions using telepresence technology reported 
using it for initial appearances and criminal arraignments, whereas less than 20 percent reported its use in 
motion hearings or court trials.”). 
 34. See, e.g., ALASKA R. CRIM. P. 38.2 (requiring the use of videoconferencing for in-custody 
defendants and making it optional for others); ARK. R. CRIM. P. 8.7 (permitting use of videoconferencing 
for defendants “confined in a jail, prison, or other detention facility”); DEL. SUPER. CT. CRIM. R. 10 
(permitting videoconferencing for incarcerated defendants); 725 ILL. COMP. STAT. 5/106D-1 (noting that 
court may permit videoconferencing for defendants in “custody or confinement”); LA. CODE CRIM. PROC. 
art. 562 (permitting videoconferencing for persons “confined in a jail, prison, or other detention facility”); 
MISS. CODE § 99-1-23. 
 35. See, e.g., FED. R. CRIM. P. 43(b)(2) (providing that the defendant need not be physically present 
if “[t]he offense is punishable by fine or by imprisonment for not more than one year, or both, and with 
the defendant’s written consent, the court permits arraignment, plea, trial, and sentencing to occur by video 
teleconferencing”). 
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expressly authorized videoconference proceedings, courts have often used 
their own discretion to conduct such proceedings.36 


Several constitutional rights may be at issue when criminal proceedings 
occur via video. These include the right to be present at critical stages of the 
proceeding and to participate in one’s defense, the right to effective 
representation, the right to confront witnesses, the right to a public trial, and 
the right to a fair and impartial jury trial. The application of these rights to 
video proceedings has not been extensively litigated, and the law in different 
jurisdictions reflects somewhat different interpretations. The next Section 
discusses this diversity of approaches and some of the patterns that emerge 
from it. 


 
2. Constitutional Limits 


 
a. The Right to Be Present 


 
The Supreme Court has held that defendants have a constitutional right 


to be present in the courtroom at any critical stage in felony cases.37 While 
not expressly mentioned in the U.S. Constitution, the right to be present is 
seen as an inherent element of due process.38 As the Court explained in 
Snyder v. Massachusetts, the defendant has a right “to be present in his own 
person whenever his presence has a relation, reasonably substantial, to the 
fullness of his opportunity to defend against the charge.”39 Presence is 
required “to the extent that a fair and just hearing would be thwarted by his 
absence, and to that extent only.”40 On the other hand, the right does not apply 
if “presence would be useless, or the benefit but a shadow.”41 Accordingly, 
courts have held that certain non-evidentiary or uncontested proceedings—
status conferences or hearings to determine legal questions—can be 


                                                                                                                 
 36. See, e.g., William R. Simpson Jr. et al., The Invalidity of a Plea of Guilty to a Criminal Offense 
Made by Video Teleconferencing When the Defendant Is Not Present in Open Court, 34 U. ARK. LITTLE 


ROCK L. REV. 383, 383 (2012); compare Types of Criminal Proceedings That Utilize Video Conferencing 
(illustration), supra note 32, with Criminal Proceedings Governed by Statutory Authority (illustration), in 
Video Conferencing Survey, NAT’L CTR. FOR STATE CTS. (2010), https://www.ncsc.org/__data/assets/ 
image/0023/16727/q22-png.png (indicating that many courts have used videoconference proceedings 
without express statutory authorization). 
 37. See United States v. Gagnon, 470 U.S. 522, 526–27 (1985); Wayne LaFave et al., Presence of 
the Defendant: Origins and Scope of the Right to Be Present, 6 CRIM. PROC. § 24.2(a) (4th ed.). Some 
states have extended this right to misdemeanor cases. See, e.g., CAL. PENAL CODE § 977(a)(2); KY. R. 
CRIM. P. 8.28. 
 38. Snyder v. Massachusetts, 291 U.S. 97, 105–06 (1934). Some state constitutions explicitly 
guarantee criminal defendants “the right to appear and defend in person and by counsel.” ILL. CONST. art. 
I, § 8; CALIF. CONST. art. I, § 15. 
 39. Snyder, 291 U.S. at 105–06. 
 40. Id. at 107–08. 
 41. Id. at 106–07. 
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conducted in the absence of the defendant.42 By contrast, critical stages of the 
process—arraignment, bail, plea, voir dire, trial, and sentencing—generally 
require the defendant’s presence unless it is voluntarily, intelligently, and 
knowingly waived.43 


The question of whether virtual presence is an adequate substitute for 
physical presence under the Due Process Clause remains open. The Supreme 
Court has not determined whether the use of videoconferencing might thwart 
“a fair and just hearing” or whether the benefits of physical presence are too 
hypothetical or marginal to trigger due process protection.44 The case law and 
statutes of different jurisdictions reflect this uncertainty.  


Some states and the federal government require physical, not merely 
virtual, presence at all critical stages of criminal proceedings. As the Illinois 
Supreme Court explained, physical presence in the courtroom “contribut[es] 
a dignity essential to ‘the integrity of the trial’ process.”45 Likewise, a 
Michigan appeals court noted that the use of video “may color a viewer’s 
assessment of a person’s credibility, sincerity, and emotional depth,” and 
place “individuals who appear in court via video conferencing . . . at risk of 
receiving harsher treatment from judges or other adjudicators.”46 In light of 
these concerns about the effects of video technology, many courts and 
legislatures have concluded that the defendant must consent before 
videoconferencing is used for certain criminal proceedings.47 


                                                                                                                 
 42. E.g., Kentucky v. Stincer, 482 U.S. 730, 745–47 (1987) (holding that the defendant had no right 
to be present at a hearing to determine competency of children witnesses); Small v. Endicott, 998 F.2d 
411, 416 (7th Cir. 1993) (holding that the defendant had no right to be present at a conference dealing 
with assignment and scheduling issues); United States v. Shukitis, 877 F.2d 1322, 1329–30 (7th Cir. 1989) 
(holding that the defendant had no right to be present at a hearing to address violations of the court’s 
witness sequestration order); United States v. Nelson, No. 17-CR-00533-EMC-1, 2020 WL 3791588, at 
*4, *6–7 (N.D. Cal. July 7, 2020) (holding that the defendant had no right to be present at a pretrial 
Daubert hearing); State v. Wilson, 171 P.3d 501, 505–06 (Wash. App. Ct. 2007) (holding that the 
defendant had no right to be present during in-chambers questioning of juror because his ability to 
contribute to a fair or just hearing was purely hypothetical). 
 43. See, e.g., People v. Lindsey, 772 N.E.2d 1268, 1276 (Ill. 2002); State ex rel. Shetsky v. Utecht, 
36 N.W.2d 126, 128 (Minn. 1949); LaFave et al., supra note 37. But cf. Peter J. Henning, Defendant’s 
Right to Be Present, 3B FED. PRAC. & PROC. CRIM. § 721 (4th ed. 2020) (“It is doubtful whether defendant 
has a constitutional right to be present at the arraignment . . . .”). 
 44. See Snyder, 291 U.S. at 106–08. 
 45. People v. Stroud, 804 N.E.2d 510, 515 (Ill. 2004) (citing People v. Guttendorf, 309 Ill. App. 3d 
1044, 1047 (Ill. App. Ct. 2000)) (holding that for plea hearings, the right to be present requires that the 
defendant be physically present unless the defendant waives that right); see also Scott v. State, 618 So. 2d 
1386, 1388 (Fla. Dist. Ct. App. 1993) (noting that remote sentencing and plea hearings are valid only upon 
the defendant’s waiver of the right to be present).  
 46. People v. Heller, 891 N.W.2d 541, 544 (Mich. Ct. App. 2016). 
 47. See, e.g., State v. Anderson, 896 N.W.2d 364, 374 (Wis. Ct. App. 2017) (interpreting the 
statutory right to be present to mean physical presence in the context of a plea hearing); Heller, 891 
N.W.2d at 543 (interpreting the constitutional right to be present to mean physical presence in the context 
of sentencing); Stroud, 804 N.E.2d at 515 (holding that for plea hearings, the right to be present requires 
that the defendant be physically present unless the defendant waives that right); see also CAL. PENAL 


CODE § 977; KAN. STAT. ANN. §§ 22-3205, 22-2802; MINN. R. CRIM. P. 1.05; MISS. CODE. ANN. 
§ 99-1-23. 
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Yet other states permit courts to use videoconferencing even without the 
defendant’s consent, either in select proceedings48 or more broadly.49 Some 
reason that, at least in non-evidentiary proceedings, fairness is not 
compromised by the use of video because no witnesses are examined or 
evidence discussed.50 Other states permit nonconsensual remote proceedings 
even more broadly, on the theory that video appearance is the functional 
equivalent of physical presence, at least when the technology meets certain 
minimal standards.51 


In brief, the question of whether remote proceedings comply with due 
process remains unsettled. The answer depends in part on the nature of the 
proceeding and the contribution that the defendant can make to its fairness. 
It also depends on the nature of the technology employed and whether its use 
might impair fair process. As Part II.B explains, empirical studies on this 
question remain inconclusive. But several studies do suggest that, at least 
under certain circumstances, the use of video does prejudice the court’s 
perceptions, the parties’ ability to cross-examine witnesses, and the 
defendant’s participation in the proceedings.52 Further research can help us 
identify more accurately whether and when video technology can be used 
without undermining the fairness of criminal proceedings. Until then, the 
constitutionally safer course for critical stages of the criminal process—from 
arraignment to sentencing—is to use video proceedings only with the 
defendant’s consent. 


 
b. The Right to Counsel 


 
Videoconferencing can also affect the ability of defense counsel to 


provide effective representation. Effective representation depends on the 
ability of the defendant and her counsel to confer confidentially before and 


                                                                                                                 
 48. See, e.g., ARIZ. R. CRIM. P. 1.5 (requiring defendant’s consent for some proceedings but not 
others); ARK. R. CRIM. P. 8.7; FLA. R. CRIM. P. 3.130, 3.160; People v. Lindsey, 772 N.E.2d 1268, 1278–
79 (Ill. 2002); Commonwealth v. Ingram, 46 S.W.3d 569, 571–72 (Ky. 2001); Larose v. Superintendent, 
Hillsborough Cnty. Corr. Admin., 702 A.2d 326, 329 (N.H. 1997); State v. Phillips, 656 N.E.2d 643, 664 
(Ohio 1995); In re Rule 3.160(a), FLA. R. CRIM. P., 528 So. 2d 1179, 1180 (Fla. 1988); Commonwealth 
v. Terebieniec, 408 A.2d 1120, 1123–24 (Pa. Super. Ct. 1979). 
 49. See, e.g., ALASKA R. CRIM. P. 38.2; GA. UNIF. SUPER. CT. R. 9.2. 
 50. See, e.g., Phillips, 656 N.E.2d at 664. Some have argued that no due process concerns arise at 
arraignment because “[n]o judicial decisions are made” and the process is “largely ceremonial and 
perfunctory” requiring “little or no need for on-the-spot consultations between the defendant and his 
lawyer.” Shari Seidman Diamond et al., Efficiency and Cost: The Impact of Videoconferenced Hearings 
on Bail Decisions, 100 J. CRIM. L. & CRIMINOLOGY 869, 880 (2010). This, however, assumes that no 
decisions on bail are made at arraignment, which is not always the case. See, e.g., Ronnie Thaxton, 
Injustice Telecast: The Illegal Use of Closed-Circuit Television Arraignments and Bail Bond Hearings in 
Federal Court, 79 IOWA L. REV. 175, 180 (1993). 
 51. See, e.g., OHIO CRIM. R. 43(a)(2); Ingram, 46 S.W.3d at 571–72; Phillips, 656 N.E.2d at 664–
65. 
 52. See infra Part II.B.2. 
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during the proceedings.53 Many video platforms do not permit the defendant 
and counsel to confer privately in the course of a remote hearing.54 For such 
consultation to occur, proceedings have to be stopped, and the lawyer has to 
call the client by phone, typically from a separate room.55 If the defendant is 
detained, the detention center must also ensure a private setting for the 
conversation with counsel. 


Many state rules already require that videoconference arrangements 
permit defendant and counsel to consult confidentially.56 These rules 
recognize that private communication is essential for the defendant to be able 
to participate in his own defense and for counsel to provide effective 
representation. As one court observed, “[w]ithout any procedure whereby 
defendant could communicate privately with his attorney, defendant’s Sixth 
Amendment right to counsel was more than impaired, it was obliterated.”57 
Because surveys of court administrators reveal difficulties with ensuring 
private consultation with counsel during videoconference proceedings, 
however, courts must remain attentive to the issue.58 To protect the right to 
effective assistance of counsel, states must also ensure that technological 
glitches do not prevent counsel from adequately representing their clients in 
remote proceedings.59  


 


                                                                                                                 
 53. See, e.g., Geders v. United States, 425 U.S. 80, 88–89 (1976). 
 54. More modern, online-based videoconference technology such as Zoom provides easier ways for 
counsel and client to communicate privately, reducing somewhat the concerns about the application of the 
right to counsel. See infra Part III.B.4. 
 55. See infra note 136 and accompanying text. 
 56. See, e.g., ALASKA R. CRIM. P. 38.2; ARIZ. R. CRIM. P. 1.5; ARK. R. CRIM. P. 8.7; CAL. PENAL 


CODE § 977; COLO. R. CRIM. P. 43; CONN. PRACTICE BOOK §§ 44-10, 44-10A; GA. UNIF. SUPER. CT. R. 
9.2; 725 ILL. COMP. STAT. ANN. § 5/106D-1; LA. CODE CRIM. PROC. ANN. art. 562; MINN. R. CRIM. P. 
1.05; PENN. R. CRIM. P. 119; WYO. R. CRIM. P. 43.1; see also MD. R. 4-231 (stating that the right to 
counsel may not be infringed if videoconferencing is used). While a confidential communication line is 
generally all that state rules demand from videoconference arrangements to comply with the right to 
counsel, some rules are more protective. In Minnesota, for felony plea and sentencing proceedings, the 
rules require counsel and the defendant to be at the same video terminal site. MINN. R. CRIM. P. 1.05 
(Subd. 7)(1)(a), (b). For other proceedings, the defendant and counsel can be in separate places only if 
“unusual or emergency circumstances specifically related to the defendant’s case exist, or the defendant 
and the defendant’s attorney consent to being at different terminal sites, and only if all parties agree on 
the record and the court approves.” Id. 
 57. Schiffer v. State, 617 So. 2d 357, 358 (Fla. Dist. Ct. App. 1993); see also Seymour v. State, 582 
So. 2d 127, 128 (Fla. Dist. Ct. App. 1991) (“It is of vital importance that a defendant have the opportunity 
to engage in personal and private conference with his counsel to resolve the numerous problems and 
misunderstandings that can develop during the course of pre-trial proceedings.”). 
 58. See, e.g., Privacy of Attorney–Client Connumications in Correctional Facilities (illustration), in 
Video Conferencing Survey, NAT’L CTR. FOR STATE CTS. (2010), https://www.ncsc.org/__data/assets/ 
image/0022/16663/q27-png.png, https://www.ncsc.org/__data/assets/pdf_file/0015/17160/q27a.pdf 
(reporting that 14% of court administrators surveyed responded that their jurisdiction had no provision for 
ensuring privacy between defendant and counsel when defendant is appearing remotely from a detention 
facility, and that many more responded that it was not possible to ensure privacy in those settings). 
 59. See infra notes 155–56 and accompanying text. 
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c.  The Right to Confront Witnesses 
 


If witness testimony is presented during a virtual criminal trial, the 
Confrontation Clause is also relevant to the decision whether to permit 
videoconferencing.60 The Clause protects the defendant’s right to face his 
accusers in person, and the Supreme Court has held that it generally forbids 
the use of video testimony at trial.61 Courts have reasoned that 
videoconferencing makes it more difficult for the parties to cross-examine 
the witness effectively and increases the risk that the witness will not tell the 
truth: “The Constitution favors face-to-face confrontations to reduce the 
likelihood that a witness will lie. . . . ‘It is always more difficult to tell a lie 
about a person “to his face” than “behind his back.”’”62 


In Maryland v. Craig, the Supreme Court carved out an exception to the 
requirement of face-to-face confrontation and authorized the use of video 
testimony by a child witness where in-person testimony in front of the 
defendant would traumatize the child.63 The Court held that video testimony 
may be permitted when the state presents a substantial interest, such as 
protecting the mental health of a child witness, and the use of video testimony 
is necessary to protect that interest.64 Applying this standard, lower courts 
have held that neither the witness’s convenience nor the state’s interest in 
resolving a case more efficiently is the kind of substantial interest that permits 
the use of remote testimony.65 On the other hand, a number of courts have 
held that protecting a witness’s safety and protecting a witness’s physical or 
mental health are valid state interests that can justify the use of video 
testimony.66 Even when a state interest is compelling enough to permit 


                                                                                                                 
 60. Federal case law limits the application of the Confrontation Clause to the trial stage. See Barber 
v. Page, 390 U.S. 719, 725 (1968); Pennsylvania v. Ritchie, 480 U.S. 39, 52 (1987). In Texas, appellate 
courts are currently split on whether the Confrontation Clause applies to suppression hearings. Compare 
Curry v. State, 228 S.W.3d 292, 298 (Tex. App.—Waco 2007, pet. ref’d), with Vanmeter v. State, 165 
S.W.3d 68, 74–75 (Tex. App.—Dallas 2005, pet. ref’d). Nationwide, however, there is a near unanimous 
consensus that the Confrontation Clause does not apply outside the trial stage. For a discussion, see State 
v. Zamzow, 892 N.W.2d 637, 642–49 (Wis. 2017). 
 61. Maryland v. Craig, 497 U.S. 836, 846–47 (1990); Coy v. Iowa, 487 U.S. 1012, 1019–20 (1988). 
 62. United States v. Bordeaux, 400 F.3d 548, 554 (8th Cir. 2005) (quoting Coy, 487 U.S. at 1019); 
see also State v. Rogerson, 855 N.W.2d 495, 504 (Iowa 2014) (“This social pressure to tell the truth can 
be diminished when the witness is far away rather than physically present with the defendant in the 
courtroom.”). 
 63. Craig, 497 U.S. at 857. 
 64. Id. 
 65. United States v. Yates, 438 F.3d 1307, 1316 (11th Cir. 2006); State v. Rogerson, 855 N.W.2d 
495, 507 (Iowa 2014); State v. Smith, 308 P.3d 135, 138 (N.M. Ct. App. 2013). 
 66. See, e.g., Horn v. Quarterman, 508 F.3d 306, 320 (5th Cir. 2007); United States v. Benson, 79 
Fed. App’x 813, 820–21 (6th Cir. 2003); Lipsitz v. State, 442 P.3d 138, 144 (Nev. 2019); Kramer v. State, 
277 P.3d 88, 94 (Wyo. 2012); People v. Wrotten, 923 N.E.2d 1099, 1103 (N.Y. 2009); Bush v. State, 193 
P.3d 203, 215–16 (Wyo. 2008); Stevens v. State, 234 S.W.3d 748, 782–83 (Tex. App.—Fort Worth 2007); 
see also Francis A. Weber, Complying with the Confrontation Clause in the Twenty-First Century: 
Guidance for Courts and Legislatures Considering Videoconference-Testimony Provisions, 86 TEMP. L. 
REV. 149, 155–56 (2013). 
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remote testimony, courts must still “ensure[] the reliability of the evidence 
by subjecting it to rigorous adversarial testing,” such as by having the witness 
be under oath, be “subject to full cross-examination, and [be] able to be 
observed by the judge, jury, and defendant as they testif[y].”67 


In a recent case, People v. Jemison, the Michigan Supreme Court held 
that the Supreme Court’s decision in Crawford v. Washington significantly 
narrowed Craig’s approach to video testimony.68 Under Jemison’s 
interpretation, Craig must be limited to the specific context of child witnesses 
who might be traumatized by in-person testimony; outside that context, the 
Clause does not permit video testimony “unless a witness is unavailable and 
the defendant had a prior opportunity for cross-examination.”69 At present, 
however, the Michigan Supreme Court’s approach to video testimony 
remains an outlier among courts.70 Because the Supreme Court did not 
explicitly narrow or overrule Craig, lower court decisions still tend to follow 
its approach and permit remote testimony if necessary to protect certain 
compelling state interests.71 


Whatever limits the Confrontation Clause imposes on remote testimony, 
these do not apply to nontrial proceedings, including preliminary, 
suppression, plea, sentencing, or parole and probation revocation hearings.72 
Instead, during nontrial proceedings, where videoconferencing is most likely 
to be used, only the Due Process Clause constrains the use of remote 
testimony, requiring courts to assess and safeguard the basic reliability of 
such testimony.73 


                                                                                                                 
 67. Craig, 497 U.S. at 857. 
 68. People v. Jemison, No. 157812, 2020 WL 3421925 (Mich. June 22, 2020) (citing Crawford v. 
Washington, 541 U.S. 36 (2004)). 
 69. Id. 
 70. Although about a dozen other courts have noted the tension between Craig and Crawford, most 
have either distinguished Crawford, by limiting its holding to prior out-of-court statements, or have simply 
concluded that Craig survives Crawford because the Supreme Court has not suggested that Craig is 
overruled. See, e.g., Yates, 438 F.3d at 1314 n.4; United States v. Wandahsega, 924 F.3d 868, 879 (6th 
Cir. 2019); State v. Henriod, 131 P.3d 232, 237–38 (Utah 2006); State v. Stock, 256 P.3d 899, 904 (Mont. 
2011). For an argument that Crawford did overrule Craig, see Brief by Amicus Curiae Richard D. 
Friedman in Support of Defendant-Appellant, at 6–7, Jemison, 2020 WL 3421925 (Jan. 3, 2020) (No. 
157812) [hereinafter Friedman Amicus Brief]. 
 71. See supra notes 62–66 and accompanying text; see also Michael D. Roth, Laissez-Faire 
Videoconferencing: Remote Witness Testimony and Adversarial Truth, 48 UCLA L. REV. 185, 194–95 
(2000); Weber, supra note 66, at 155–56. 
 72. See supra note 60; see also Peters v. State, 984 So. 2d 1227, 1233–35 (Fla. 2008). 
 73. See Morrissey v. Brewer, 408 U.S. 471, 487–89 (1972); United States v. Clark, 475 F.2d 240, 
246 (2d Cir. 1973); Peters v. State, 984 So. 2d 1227, 1233–35 (Fla. 2008); see also State v. Zamzow, 892 
N.W.2d 637, 642–49 (Wis. 2017) (acknowledging this point, but noting that the constraints imposed by 
the Due Process Clause at the pretrial stage are less demanding than at the trial stage). See generally 
Christine Holst, The Confrontation Clause and Pretrial Hearings: A Due Process Solution, 2010 U. ILL. 
L. REV. 1599, 1624–25 (2010). 
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Finally, even when the Confrontation Clause does apply, a defendant 
can waive its protections.74 To encourage such waivers, some states have 
adopted notice-and-demand statutes, which permit the prosecution to use 
remote testimony if it gives sufficient notice to the defense about the 
proposed testimony, and the defense fails to object within a specified time.75 


 
d. The Right to a Public Trial 


 
The use of videoconference proceedings may also touch on the right to 


a public trial, which belongs to both the defendant and the public.76 The right 
is seen as critical to the fairness of criminal proceedings: “The knowledge 
that every criminal trial is subject to contemporaneous review in the forum 
of public opinion is an effective restraint on possible abuse of judicial 
power.”77 Public access to criminal proceedings is also important to the 
legitimacy of those proceedings because it “fosters an appearance of fairness, 
thereby heightening public respect for the judicial process.”78 


The right to a public trial can be restricted if necessary to further an 
overriding state interest, such as protecting the safety of a testifying 
witness;79 ensuring a fair trial;80 and during the pandemic, protecting public 
health.81 As the Supreme Court has explained, however, “the closure must be 
no broader than necessary to protect that interest, the trial court must consider 
reasonable alternatives to closing the proceeding, and it must make findings 
adequate to support the closure.”82 Partial closures of the court, where only 
some members of the public are excluded or where exclusions occur for only 


                                                                                                                 
 74. See, e.g., Weber, supra note 66, at 162 (citing Melendez-Diaz v. Massachusetts, 557 U.S. 305, 
314 n.3 (2009)). 
 75. Id. at 162–63 (discussing IDAHO R. CRIM. P. 43.3(2-3) and adding that the Supreme Court in 
Melendez-Diaz approved such notice-and-demand statutes). 
 76. The Sixth Amendment gives the defendant the right to a public trial. U.S. CONST. amend. VI. 
The public also has a right to access the courts based on the First Amendment. U.S. CONST. amend. I; 
Richmond Newspapers v. Virginia, 448 U.S. 555, 575 (1980) (“These expressly guaranteed freedoms [of 
speech, press, and assembly] share a common core purpose of assuring freedom of communication on 
matters relating to the functioning of government. Plainly it would be difficult to single out any aspect of 
government of higher concern and importance to the people than the manner in which criminal trials are 
conducted; as we have shown, recognition of this pervades the centuries-old history of open trials and the 
opinions of this Court.”). The right has been extended to cover a range of nontrial proceedings as well. 
See Jenia I. Turner, Transparency in Plea Bargaining, 96 NOTRE DAME L. REV. 973, 985 (2021) 
(discussing the First and Sixth Amendment rights to a public trial and the proceedings to which they 
apply). 
 77. In re Oliver, 333 U.S. 257, 270 (1948). 
 78. Globe Newspaper Co. v. Super. Ct., 457 U.S. 596, 606 (1982); see also In re Oliver, 333 U.S. at 
270 n.24. 
 79. E.g., Moss v. Colvin, 845 F.3d 516, 521 (2d Cir. 2017); United States v. Simmons, 797 F.3d 
409, 414 (6th Cir. 2015). 
 80. Waller v. Georgia, 467 U.S. 39, 45 (1984). 
 81. Stephen E. Smith, The Right to a Public Trial in the Time of COVID-19, 77 WASH. & LEE L. 
REV. ONLINE 1, 6–7 (2020), https://scholarlycommons.law.wlu.edu/wlulr-online/vol77/iss1/1.  
 82. Waller, 467 U.S. at 48. 
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part of the proceeding, can be imposed for a “substantial reason,” such as 
protecting the welfare of a testifying child witness or protecting sensitive 
information from being disclosed.83 


The use of video proceedings need not curtail public access. For 
example, states can accommodate the right to a public trial by broadcasting 
remote proceedings online or on television monitors installed in the 
courtroom and accessible to the public.84 Some state rules expressly require 
courts using remote proceedings to make the necessary technological 
accommodations to comply with the right to a public trial.85 Partial closures 
of a remote proceeding—for example, providing a link to a video proceeding 
to only some members of the public, or interrupting the video feed for a 
portion of a proceeding—can be justified if necessary to protect the safety 
and welfare of witnesses or to prevent disclosure of sensitive information.86 


 
e. The Right to a Fair and Impartial Jury 


 
Before the pandemic, no state rules provided for remote jury trials.87 


Because virtual jury trials have been authorized during the pandemic, 
however, this Section briefly addresses their constitutionality. In a nutshell, 
there are serious questions whether remote jury trials can be conducted 
constitutionally—not only because of the Confrontation Clause and due 
process concerns discussed earlier, but also because of the Sixth Amendment 
right to a fair and impartial jury. 


The right to a fair and impartial jury trial means that the parties must 
have adequate opportunity to select jurors who will have an open mind about 
the case and will not be biased against either party. To the extent that the use 
of video technology prevents the parties from assessing the credibility of 
jurors effectively, this can undermine the right to a fair and impartial jury.88   


                                                                                                                 
 83. United States v. Osborne, 68 F.3d 94, 99 (5th Cir. 1995); see also Smith, supra note 81, at 8 
(noting that “the ‘substantial reasons’ courts have approved as justifying partial courtroom closures are 
quite similar to the ‘overriding interests’ that have supported valid complete closures”). 
 84. United States v. Gutierrez-Calderon, No. 2016-0009, 2019 WL 3859753, at *11 (D.V.I. Aug. 
16, 2019); Swain v. Larose, No. 3:15 CV 942, 2016 WL 8674570, at *13 (N.D. Ohio July 29, 2016), report 
and recommendation adopted, No. 3:15 CV 942, 2016 WL 4486853 (N.D. Ohio Aug. 26, 2016); Rollness 
v. United States, No. C10-1440-RSL, 2013 WL 4498684, at *18 (W.D. Wash. Aug. 21, 2013). 
 85. See, e.g., ARIZ. R. CRIM. P. 1.5; COLO. R. CRIM. P. 43; DEL. SUPER. CT. CRIM. R. 10; GA. UNIF. 
SUPER. CT. R. 9.2; MINN. R. CRIM. P. 1.05. 
 86. OFF. OF CT. ADMIN., BACKGROUND AND LEGAL STANDARDS—PUBLIC RIGHT TO ACCESS TO 


REMOTE HEARINGS DURING COVID-19 PANDEMIC (2020), https://www.txcourts.gov/media/1447316/ 
public-right-to-access-to-remote-hearings-during-covid-19-pandemic.pdf. 
 87. Cf. Jouvenal, supra note 8 (noting that the first virtual jury trial was held during the pandemic); 
see infra note 190 and accompanying text (discussing emergency orders authorizing remote jury trials 
during the pandemic). 
 88. For further discussion of this issue, see Anna Offit, Benevolent Exclusion, WASH. L. REV. 
(forthcoming 2021); Jessica A. Roth, The Constitution Is on Pause in America’s Courtrooms, ATLANTIC 
(Oct. 10, 2020), https://www.theatlantic.com/ideas/archive/2020/10/constitution-pause-americas-
courtrooms/616633/.  
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The Sixth Amendment has also been interpreted to mean that jurors 
must make their decisions based on the evidence presented in court and free 
of extrinsic influence.89 In ordinary jury trials, courts have already had to 
manage the risk that jurors would base their verdict on outside research or 
discussion.90 The risk has increased in the age of the Internet and social 
media, as jurors have increasingly been “tweeting, . . . conducting factual 
research online, looking up legal definitions, investigating likely prison 
sentences for a criminal defendant, visiting scenes of crimes via satellite 
images, blogging about their own experiences and sometimes even reaching 
out to parties and witnesses through ‘Facebook friend’ requests.”91 Courts 
have also already had to police juror distraction, which can further prevent 
jurors from basing their verdict on the evidence presented at trial.92 


The problems of distraction and outside influence, however, are likely 
to be worse in remote proceedings: 


During a virtual trial, the jurors will be at their own homes with access to 
the internet and various other resources while the trial is proceeding and 
during their deliberations. Although the [c]ourt will likely admonish the 
jurors to solely rely on the evidence they hear in the case, the ease of access 
and less formal setting provided by a virtual jury trial increases the 
likelihood that a juror will do his or her own extraneous research on matters 
presented at trial and present that information to the other jurors. . . . 
regardless of the admonishments from the [c]ourt, the jurors will [also] 
likely have a hard time focusing on a virtual trial, thus diminishing their 
ability to provide fair and thorough deliberation of the facts.93 


Some measures that courts have taken to address these problems during 
live proceedings (e.g., instructions and admonitions to stay focused and to 
avoid outside influence) can be used in remote proceedings as well.94 But in 
general, the remote format makes it difficult for courts to police juror 
misbehavior. Courts conducting remote trials are not able to sequester the 
jurors or enforce a ban on electronic devices.95 Furthermore, given the purely 
online interactions during the trial, fellow jurors are much less likely to 
witness or be privy to any misconduct by a juror, further reducing the court’s 
                                                                                                                 
 89. E.g., United States v. Olano, 507 U.S. 725, 738 (1993); Smith v. Phillips, 455 U.S. 209, 217 
(1982); United States v. Schwarz, 283 F.3d 76, 97 (2d Cir. 2002). 
 90. See United States v. Fumo, 655 F.3d 288, 332 (3d Cir. 2011), as amended (Sept. 15, 2011). 
 91. Id. (citing David P. Goldstein, The Appearance of Impropriety and Jurors on Social Networking 
Sites: Rebooting the Way Courts Deal with Juror Misconduct, 24 GEO. J. LEGAL ETHICS 589 (2011)). 
 92. Nancy J. King, Juror Delinquency in Criminal Trials in America, 1796-1996, 94 MICH. L. REV. 
2673, 2732 (1996) (describing a survey which found that “sixty-nine percent of the judges reported cases 
in which jurors had fallen asleep” during portions of a trial). 
 93. State’s Objection to a Virtual Trial, State v. Ward, No. 1620963 (July 15, 2020, Cnty. Crim. Ct. 
No.1, Tarrant Cnty., TX) (on file with author). 
 94. See Nancy S. Marder, Jurors and Social Media: Is a Fair Trial Still Possible?, 67 SMU L. REV. 
617, 646, 654 (2014). 
  95. Id. at 646. 
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ability to detect and address such misconduct. Distraction and outside 
influence therefore remain serious obstacles to the ability of courts to hold 
virtual jury trials consistent with the Sixth Amendment.96 


 
B. Policy Considerations  


 
In many respects, the law on videoconferencing recognizes that the 


decision to use video in lieu of in-person proceedings in criminal cases 
involves a weighing of individual rights and state interests.97 It is therefore 
important—both to promote sound policy and to ensure that 
videoconferencing complies with the Constitution—to understand the effects 
that the procedure has on these rights and interests. While empirical research 
on these questions is still scarce, a number of advantages and disadvantages 
have been identified by scholars, courts, and policymakers. 


 
1.  Advantages of Remote Proceedings 


 
Video proceedings are often adopted because of their perceived 


efficiency and cost savings.98 While the switch to remote proceedings 
requires an upfront investment in technology, over time, the turn to virtual 
hearings is said to save time and resources for the parties involved.99 Video 
proceedings can save costs for counties by eliminating the need to transport 
detained defendants from the jail to the courtroom.100 In rural areas, they also 
save time and money for defendants and defense attorneys who often have to 
travel long distances to get to a courthouse.101 One study of videoconference 
proceedings in Montana found that “use of video court appearances in both 


                                                                                                                 
 96. Brandon Marc Draper, And Justice for None: How Covid-19 Is Crippling the Criminal Jury 
Right, 62 B.C.L. REV. E-SUPP. I.–1, I.–8 (2020) (discussing how distractions and technological mishaps 
stand in the way of a fair, remote jury trial); Roth, supra note 88. 
 97. See supra notes 39–50 and accompanying text. 
 98. Gourdet et al., supra note 29, at 4; Anne Bowen Poulin, Criminal Justice and Videoconferencing 
Technology: The Remote Defendant, 78 TUL. L. REV. 1089, 1098–1101 (2004). 
 99. Poulin, supra note 98, at 1099–1101. 
 100. Id. at 1099; Larose v. Superintendent, Hillsborough Cnty. Corr. Admin., 702 A.2d 326, 329 
(N.H. 1997) (finding that “the State made an offer of proof that the teleconferencing procedure saved the 
State thousands of dollars in transportation and security fees”); Citizens’ Econ. Efficiency Comm’n, Video 
Arraignment 2.0: Streaming Justice 10 (2019), http://eec.lacounty.gov/Portals/EEC/Reports/202_0619 
VideoArraignmentReport.pdf (finding that in Los Angeles County, “transporting inmates from jails to the 
courthouse costs the county [tens of] millions of dollars in transportation and security expenses every 
year” and the county “spent approximately $63 million in 2016–17 to manage a complex transportation 
program that included labor, equipment, maintenance, repair, and fuel to transport 723,000 inmate trips to 
local courts”). 
 101. Robin Davis et al., Research on Videoconferencing at Post-Arraignment Release Hearings: 
Phase I Final Report, ICF INT’L 5 (May 29, 2015), https://www.ncjrs.gov/pdffiles1/nij/grants/248902.pdf. 
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civil and criminal hearings enabled legal aid organizations to serve 
previously underserved parts of the state.”102 


Videoconference proceedings can also improve safety in the 
transportation of detained defendants to the courtroom by “removing the 
harm or disturbances that inmates may pose to other defendants, court staff, 
law enforcement personnel, or civilians.”103 Furthermore, the use of video 
technology can reduce certain discomforts associated with the process of 
being transported to the courtroom, such as “numerous body searches, 
handcuffs, and long waiting periods in court holding facilities.”104 


Remote proceedings are also said to expedite the processing of cases by 
giving judges greater flexibility and predictability in scheduling criminal 
proceedings, and moving cases along more speedily.105 Online proceedings 
are also said to reduce delays that might arise when a participant is “subject 
to traffic delays, or subject to physical limitations that make travel 
difficult.”106 On the whole, the expectation is that when videoconferencing is 
used, “more cases can be handled in the available amount of time with the 
available court personnel.”107 To the extent that videoconferencing results in 
a quicker disposition of cases, it benefits society by allowing defendants, 
victims, and their families to move on with their lives, and by reducing 
detention costs.108  


Finally, videoconferencing technology can make it easier for victims, 
witnesses, and defendants to participate in the criminal process.109 Experts 
are more likely to be available when hearings are scheduled via video and do 
not require travel to the jurisdiction.110 Witnesses and victims who live far 
from the courthouse or who have demanding work or child care schedules 
are also more likely to take part via video.111 Likewise, witnesses who might 
be intimidated in the defendant’s presence may be more open to testify 
remotely.112 Finally, videoconferencing is also likely to be more convenient 


                                                                                                                 
 102. Alicia Bannon & Janna Adelstein, The Impact of Video Proceedings on Fairness and Access to 
Justice in Court 9, BRENNAN CTR. JUST. (2020), https://www.brennancenter.org/sites/default/files/2020-
09/The%20Impact%20of%20Video%20Proceedings%20on%20Fairness%20and%20Access%20to%20J
ustice%20in%20Court.pdf (citing RICHARD ZORZA, VIDEO CONFERENCING FOR ACCESS TO JUSTICE: AN 


EVALUATION OF THE MONTANA EXPERIMENT 1, 3 (2007)). 
 103. Citizens’ Econ. Efficiency Comm’n, supra note 100, at 11; Gourdet et al., supra note 29, at 4. 
 104. Citizens’ Econ. Efficiency Comm’n, supra note 100, at 11; see also Poulin, supra note 98, at 
1100–01 (describing the economic benefits of video proceedings). 
 105. Gourdet et al., supra note 29, at 9. 
 106. Id. at 11. 
 107. Poulin, supra note 98, at 1100. 
 108. Gourdet et al., supra note 29, at 5; Clair Shubik-Richards et al., Philadelphia’s Less Crowded, 
Less Costly Jails: Taking Stock of a Year of Change and the Challenges That Remain, PHILA. RSCH. 
INITIATIVE (July 20, 2011), https://www.issuelab.org/resources/13204/13204.pdf. 
 109. Davis et al., supra note 101, at 13; Gourdet et al., supra note 29, at 5. 
 110. Davis et al., supra note 101, at 13. 
 111. Gourdet et al., supra note 29, at 5, 10. 
 112. Id. at 5, 10–11. 
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for defendants who are out on bond, and it can therefore reduce their failure 
to appear rates.113 


While courts, policymakers, and some scholars have enumerated some 
of these advantages of video proceedings, empirical studies of the frequency 
and value of the benefits remain limited.114 Two larger studies—one on 
videoconference proceedings in U.S. immigration courts and one on 
videoconference criminal proceedings in England—found that 
videoconferencing did expedite the resolution of cases.115 A report on video 
arraignments for misdemeanor cases in Dade County, Florida also found that 
the use of videoconferencing improved the efficiency of judges.116 Yet it is 
unclear whether these benefits apply equally well across different types of 
criminal proceedings and across different U.S. jurisdictions. Some studies 
have found that a resolution of a case via video can take longer in some 
instances, in part because of technological problems and in part because the 
remote setting makes it easier to adjourn the hearing and reconvene on 
another date.117 


Several studies have found that videoconferencing does lead to 
substantial savings in the costs of transporting inmates to the courthouse.118 
For example, the use of video arraignment in Los Angeles County was 
estimated to help the county save a large percentage of the “approximately 
$63 million [spent] in 2016-17 to manage a complex transportation program 
that included labor, equipment, maintenance, repair, and fuel to transport 
723,000 inmate trips to local courts.”119 Video arraignments were also found 
to save additional resources by improving security and thus reducing 


                                                                                                                 
 113. See, e.g., Matthew Terry et al., Virtual Court Pilot: Outcome Evaluation, MINISTRY JUST. (Dec. 
2010), https://www.justice.gov.uk/downloads/publications/research-and-analysis/moj-research/virtual-
courts.pdf; NAT’L CTR. FOR STATE CTS., Will Remote Hearings Improve Appearance Rates? (May 13, 
2020), https://www.ncsc.org/newsroom/at-the-center/2020/may-13. 
 114. See, e.g., Molly Treadway Johnson & Elizabeth C. Wiggins, Videoconferencing in Criminal 
Proceedings: Legal and Empirical Issues and Directions for Research, 28 LAW & POL’Y 211, 225 (2006). 
 115. Ingrid V. Eagly, Remote Adjudication in Immigration, 109 NW. U. L. REV. 933, 962–63 (2015) 
(noting this effect of videoconferencing on immigration proceedings); Terry et al., supra note 113, at 18 
(finding that virtual proceedings reduced the time between the charge and the first hearing). 
 116. Jeffrey M. Silbert et al., The Use of Closed Circuit Television for Conducting Misdemeanor 
Arraignments in Dade County, Florida, 38 U. MIA. L. REV. 657, 661 (1984); see also Hon. Ronald T.Y. 
Moon, 1995 State of the Judiciary Address, HAW. B.J., Jan. 1996, at 25, 28 (noting that a pilot video 
arraignment project in Hawaii reduced case processing time by at least 50%). 
 117. MCKAY, supra note 31, at 154–55; Nigel Fielding et al., Video Enabled Justice Evaluation, 
SUSSEX POLICE AND CRIME COMM’R & UNIV. OF SURREY 98–99 (May 2020), https://www.sussex-
pcc.gov.uk/media/4862/vej-final-report-ver-12.pdf. 
 118. Citizens’ Econ. Efficiency Comm’n, supra note 100, at 10; Moon, supra note 116, at 25, 28 
(reporting that in a video arraignment pilot program in Hawaii, “the DPS has saved 2,400 hours of staff 
time, which translates to $45,000 annually”); Terry et al., supra note 113, at 9; see also Warner A. Eliot, 
The Video Telephone in Criminal Justice: The Phoenix Project, 55 U. DET. J. URB. L. 721, 754 (1978) 
(finding that regular usage of “videophone” in criminal arraignments and consultations with counsel in 
Phoenix would result in net savings). 
 119. Citizens’ Econ. Efficiency Comm’n, supra note 100, at 10. 
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workers’ compensation claims filed by county employees.120 The same study 
also recognized, however, that the program carried various administrative 
costs, which may not outweigh the benefits in smaller counties with fewer 
inmates.121 


Likewise, a study of a pilot video program in England found that despite 
savings in transportation costs and in police time (the latter resulting from 
fewer failures to appear by defendants), the program was an overall net 
financial burden, mainly because of the high costs of running the video 
platform.122 Notably, the calculation did not even factor in the upfront costs 
of purchasing and installing the technology, which were significant.123 At the 
same time, the authors did note that the video program could result in savings 
over time, if it were used in a jurisdiction with a higher volume of cases.124 


In a 2010 National Center for State Courts survey of court 
administrators in the fifty states, a majority of respondents stated that 
videoconferencing had saved time, staff hours, and fuel costs for their courts 
and other state agencies.125 But assessments of the time and costs saved 
varied widely, and many respondents noted that they could not estimate a 
dollar amount or percentage of savings from videoconferencing.126 
Moreover, the same survey found that “insufficient funding” was the most 
common obstacle to the implementation of a videoconferencing system, 
suggesting that, at least at the outset, the costs of implementation may 
outweigh the benefits.127 


The evidence on whether videoconferencing saves time or resources for 
defense attorneys is not conclusive. A 1970s study of the use of videophone 
in arraignments and in consultations between detainees and defense counsel 
found that the procedure saved travel time for the attorneys and led to 


                                                                                                                 
 120. Id. at 11. 
 121. Id. at 7–8 (noting that phase one of a video arraignment pilot project “incurred one-year 
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 122. Terry et al., supra note 113, at 9. 
 123. Id. at 10. 
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increased consultation with clients.128 Other studies, however, have found 
that videoconferencing can impose a heavier burden on attorney resources as 
attorneys have to travel farther to meet with detained clients for 
videoconference proceedings, and they spend more time overall in 
preparation for videoconference proceedings.129 


In brief, a range of factors, including the volume of cases, the scope of 
application of videoconferencing, and the location of the detention center and 
the courthouse, influence the efficiency of videoconferencing. More 
extensive and systematic studies are needed to determine whether and when 
the procedure yields net financial benefits, and how its costs and benefits are 
distributed. 


 
2.  Disadvantages of Remote Proceedings 


 
While the use of videoconference technology may offer a range of 


benefits to society and to participants in criminal cases, it can also negatively 
affect defendants’ constitutional rights and the search for truth. Concerns 
about these effects of videoconferencing fall in five broad areas. 


First, the use of video can hurt the quality of defense representation both 
before and during a remote proceeding. Some surveys of attorneys and 
criminal defendants suggest that counsel may have difficulty establishing 
rapport with her client during video consultations, and this in turn can affect 
the ability to provide effective representation.130 Video consultation can also 
harm the ability of counsel to prepare a client for a hearing because of the 
difficulties in reviewing relevant evidence over video.131 Likewise, without 
an in-person meeting, counsel may be less able to assess the client’s 
competency or the voluntariness of the client’s decisions about the case.132 


                                                                                                                 
 128. Eliot, supra note 118, at 736 (noting that “the average frequency of contact [with clients] 
increased by eighty-one percent during the period when the video telephone was available, compared with 
the average frequency in the four months prior to installation of the first video telephone”). 
 129. Eagly, supra note 115, at 985–86; see also Davis et al., supra note 101, at 13 (noting that 
videoconferencing can incur additional costs of bringing defense attorneys to the detention facilities for 
the video proceeding and that this has to be balanced against the savings from transporting detainees to 
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 131. See, e.g., MCKAY, supra note 31, at 114–15; Gibbs, supra note 31, at 11–12; Poulin, supra note 
98, at 1144–47. 
 132. Poulin, supra note 98, at 1145, 1152. 
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Defense counsel’s inability to consult with the client in person during 
the proceeding may further interfere with effective representation.133 
Traditionally, videoconference platforms have not provided a separate line 
for the attorney and client to consult confidentially.134 A survey conducted 
by the National Center for State Courts in 2010 found that many courts had 
difficulties ensuring the privacy of lawyer–client communications during 
video proceedings.135 Typically, if counsel and client needed to converse in 
private, counsel would need to leave a remote hearing and call on a separate 
phone line, which might discourage needed consultation.136 Another 
challenge of videoconferencing is that counsel may not be able to intervene 
as promptly or effectively if the client acts disruptively or otherwise says 
something that might hurt him with the court.137 Finally, if the defense 
attorney herself is participating remotely—for example, in order to be present 
with her client at the detention center—she may be distracted more easily, 
miss off-camera body language of witnesses or lawyers, and thus overlook 
important moments in the hearing.138 


Another concern is that defendants may not be able to fully hear, 
observe, or understand proceedings via video.139 Technology can 
malfunction, leading to interruptions in sound or image.140 Distractions in the 
background can also interfere with the ability to focus on the proceedings. 
And when defendants appear on video in detention, the coercive environment 
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 139. See, e.g., MCKAY, supra note 31, at 112–13; Gibbs, supra note 31, at 18; Poulin, supra note 98, 
at 1135–40. 
 140. See, e.g., Bannon & Adelstein, supra note 104, at 6 (citing study of immigration proceedings 
which found that repeated technological problems had raised due process concerns); Eagly, supra note 
115, at 979–80 (reporting repeated technological malfunctions in remote immigration proceedings, which 
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(noting that “[t]he literature on the conduct of video hearings in the UK is replete with references to 
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of the jail may negatively affect their perceptions and behavior during the 
proceeding.141 


Given these hurdles of participating via video, defendants may become 
disengaged, and their passivity could lead to adverse outcomes for them.142 


And even if the outcome is not affected, defendants—as well as their friends 
and family—may nonetheless perceive the process as less fair.143 One study 
of English video proceedings found that “[w]hen given the choice, the 
majority of defendants refused to appear on video from the police station”; 
another found that 20%–25% of English criminal defendants felt that 
conducting hearings via video was not fair.144 If videoconferencing also 
reduces public access, this can further diminish the fairness and perceived 
legitimacy of the proceedings—not only among defendants but also among 
the public at large.145 


Video hearings may also negatively affect the court’s perceptions of the 
defendant’s credibility: “[P]oor lighting could affect how well the judge can 
see the defendant onscreen and could affect the judge’s perception of that 
individual. . . . [The technology might make it] difficult for the judge to assess 
the defendant’s body language.”146 Distortions based on lighting, the setting 
from which a defendant appears (often a jail cell), the audio feature of the 
videoconference platform, and even the camera angle may lead a judge to 
perceive a defendant as less credible or more dangerous.147 The lack of family 
and friends visible in the courtroom—and ready to provide information or 
support as needed—can further hurt the defendant’s case before the court.148 


In other ways, too, video proceedings may fall short of advancing the 
search for truth. The parties may have trouble assessing the credibility of 
witnesses who are testifying remotely, and cross-examination may be less 
effective on video.149 While judges and juries are generally not very accurate 
                                                                                                                 
 141. See Poulin, supra note 98, at 1134–35. 
 142. See, e.g., McKay, supra note 31, at 108–12; Eagly, supra note 115, at 978; Fielding et al., supra 
note 117, at 69–71; Gibbs, supra note 31, at 18; Johnson & Wiggins, supra note 114, at 217; Poulin, supra 
note 98, at 1140–41. 
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U.S. 257, 270 n.24 (1948). 
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 148. Johnson & Wiggins, supra note 114, at 217; Poulin, supra note 98, at 1141. 
 149. Wilkins v. Wilkinson, No. 01AP-468, 2002 WL 47051, at *3 (Ohio Ct. App. Jan. 15, 2002) 
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positioned in such a way to prevent Wilkins and his counsel from making eye contact with the witnesses, 
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in evaluating the credibility of witnesses based on demeanor,150 when the 
testimony occurs via video, the technology can further mar such 
assessments.151 Courts have also expressed concern that people are less likely 
to be truthful when testifying remotely: The theory is that witnesses are less 
likely to be forthcoming when they are not being directly watched by the 
judge and the defendant, and are not in the solemn atmosphere of the 
courtroom.152 Likewise, remote witnesses may be coached off-camera, 
distracted, or influenced by the testimony of other witnesses because it is 
difficult to police such behaviors on video.153 


Lawyers, judges, and jurors can likewise be distracted by events 
occurring on their computers or in the background.154 Their access to the 
proceedings may also be interrupted by technological glitches, which can 
frustrate their ability to provide effective assistance or assess the evidence 
presented.155 Finally, lawyers and factfinders may find it difficult to 
concentrate on video proceedings for a sustained period because of the higher 
cognitive load required to follow events on video.156 These obstacles may 
impede effective representation by counsel and undermine the fairness of the 
proceedings. 


As with the advantages of videoconferencing, the disadvantages of the 
procedure have not been systematically examined through empirical studies. 
Moreover, the studies that have been done have at times reached somewhat 
different conclusions. For example, research on the effects of 
videoconferencing on the attorney–client relationship has produced mixed 
results. One study, based on interviews with twenty Massachusetts attorneys, 
found that most of the interviewed attorneys were concerned about their 
ability to establish a trusting relationship with their clients via video and 
about the clients’ perceptions of videoconferencing proceedings as unfair.157 
By contrast, another study of the use of videoconferencing in attorney–client 
consultations in a misdemeanor defense law clinic in Texas found that clients 
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did not perceive the video consultations more negatively than in-person 
consultations.158 But the Texas study focused only on attorney-client 
consultations, whereas the Massachusetts study asked about videoconference 
proceedings more broadly. It is also possible that defense attorneys are 
generally more concerned about the effects of video proceedings than their 
clients.159 Finally, since both of these studies relied on a small sample of 
respondents, further analysis would be helpful. Studies of remote 
consultations in the field of mental health suggest that such consultations 
yield positive results and are generally accepted by the participants, so it 
would be fruitful to conduct additional evaluations of tele-consultations in 
criminal cases.160 


Other empirical studies have raised concerns that video technology may 
impair the fairness and outcomes of criminal proceedings. Research of bail 
hearings conducted via closed-circuit television in Cook County, Illinois 
found that “average bond amounts rose substantially following the 
implementation of [the closed-circuit television procedure].”161 Certain 
features of the videoconference program in Cook County—the low quality 
of the sound and image and the limited time given to defense attorneys to 
consult with clients before the video hearing—likely contributed to the 
negative effects that the program had on bail decisions.162 A more recent 
study from England found no negative impact of video technology on bail 
decisions; in fact, defendants who appeared on video were more likely to 
obtain bail than those who appeared in person.163 


But other studies also suggest that the use of video may have biasing 
effects. For example, research comparing child witnesses who testified via 
closed-circuit television with child witnesses who testified in person found 
that witnesses who testified on video were judged as less believable and less 
forthcoming.164 Another study likewise found that mock jurors evaluated the 
in-person witnesses as more accurate and honest, and this assessment 
affected the verdict of the mock jurors.165 Furthermore, studies have shown 
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that “being able to see gestures can both aid the viewer’s comprehension and 
increase the viewer’s ratings of the likability of the person speaking.”166 
Likewise, a recent study found that the size of a video image strongly 
influences mock jurors’ evaluation of the evidence and the size of 
punishment imposed on the defendant by the mock jurors upon conviction.167 
This suggests that certain videoconference arrangements, which are not large 
enough or do not display a full body picture of the defendant or witnesses, 
may negatively affect the perceptions of the factfinder.168 


Some studies have found more neutral effects of the use of video 
technology on factfinders’ decisions. Two mock jury trial experiments—one 
from England and one from Australia—found no discernible effects of the 
use of video testimony on the verdict in rape cases.169 But a more recent 
large-scale English study of actual jurors’ decision-making in rape cases has 
cast doubt on the representativeness of mock juries.170 It therefore raises the 
question whether the findings of mock juror studies on the effects of video 
testimony are representative or reliable. 


Similarly, two studies from noncriminal contexts—one of medical 
expert video testimony in mock civil cases and another of videoconferencing 
in immigration proceedings—found that the use of video had no significant 
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effects on the factfinder’s decision.171 Yet the study on expert testimony did 
not examine whether the use of video may have affected the experts’ 
accuracy or truthfulness.172 And the analysis of immigration proceedings 
found that the use of video did have a significant negative effect on the 
engagement of litigants in the process, which in turn negatively affected the 
outcome: “Televideo litigants were less likely to retain counsel, pursue an 
application for permission to remain lawfully in the United States (known as 
relief), or seek the right to return voluntarily (known as voluntary 
departure).”173 As a result, even though videoconferencing did not influence 
judges’ decisions, it nonetheless led to a higher rate of deportation as a result 
of greater disengagement from the process by the litigants.174 


The issue of disengagement and its effects on remote criminal case 
outcomes is worth examining further. A study of videoconferencing in 
criminal proceedings in England found that the use of the technology in 
pretrial proceedings led criminal defendants to be more passive and less 
likely to seek the aid of counsel, even though they were entitled to free legal 
representation.175 The same research found that defendants who appeared via 
video were more likely to plead guilty than those who appeared in person, 
though the authors acknowledged that they may not have controlled for 
defendant characteristics that could have influenced the outcome.176 The 
study also found that video hearings were more likely to result in a custodial 
sentence for defendants than in-person hearings, and this finding was 
replicated in a more recent analysis of English video proceedings.177 


In brief, several studies—albeit in different geographic or subject matter 
contexts—suggest that videoconferencing may negatively influence 
outcomes of the legal process, at least in certain circumstances.178 
Accordingly, further research of these questions in the context of U.S. 
criminal cases would be valuable as jurisdictions determine when and how 
video technology could be used fairly and effectively in criminal 
proceedings. 


 
 


                                                                                                                 
 171. Lederer, supra note 165, at 21; Eagly, supra note 115, at 938 (finding “no statistically significant 
difference in grant rates for relief and voluntary departure applications across televideo and in-person 
detained cases”). 
 172. Lederer, supra note 165, at 21. 
 173. Eagly, supra note 115, at 937–38. 
 174. Id. at 938. 
 175. Terry et al., supra note 113, at 23. 
 176. Id. at 24–25. 
 177. Fielding et al., supra note 117, at 100–01; Terry et al., supra note 113, at 42–43. 
 178. Diamond et al., supra note 50, at 897; Eagly, supra note 115, at 937–38; Fielding et al., supra 
note 117, at 100–01; Terry et al., supra note 113, at 42–43; see supra notes 164–68 and accompanying 
text. 
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III. REMOTE CRIMINAL JUSTICE DURING THE PANDEMIC 
 


In ordinary times, concerns about the costs or legality of 
videoconferencing may have dissuaded jurisdictions from introducing the 
technology more broadly.179 Yet the emergency presented by the coronavirus 
pandemic in 2020 sharply altered the landscape. As public health concerns 
about the spread of the disease forced governments to shut down in-person 
operations whenever feasible, courts increasingly turned to online video 
proceedings in civil and criminal cases. 


During the last major pandemic—the 1918 influenza outbreak—some 
judges closed courtrooms entirely, while others held criminal proceedings 
outdoors and required masks as a means of preventing the spread of the 
disease.180 A century later, in response to the coronavirus, most state and 
federal courts suspended jury trials to protect public health.181 Judges in many 
jurisdictions were also banned from holding in-person proceedings for 
“nonessential” matters “if doing so would conflict with local, state or national 
directives about limiting group size.”182 Accordingly, to protect criminal 
defendants’ rights to speedy trial and pretrial release, and to prevent 
significant delays and backlogs, jurisdictions across the country began 
holding proceedings remotely.183 


 
A. State and Federal Law on Remote Proceedings During the Pandemic 


 
1. Statutory Rules 


 
In March 2020, Congress passed the CARES Act, which authorized the 


use of videoconferencing for a range of federal criminal proceedings, 
including arraignments, detention hearings, preliminary hearings, 
misdemeanor plea hearings and, upon a specific finding by the chief judge 
for the district, felony plea and sentencing hearings.184 At the state level, 


                                                                                                                 
 179. Impediments or Issues in Video Conferencing Implementation (illustration), supra note 127. 
 180. See, e.g., Christopher Klein, Why October 1918 Was America’s Deadliest Month Ever, HIST. 
(Oct. 5, 2018), https://www.history.com/news/spanish-flu-deaths-october-1918; Julian A. Navarro, 
Influenza in 1918: An Epidemic in Images, 125 PUB. HEALTH REP. 12 Supp. 3 (2010). 
 181. See generally NAT’L CTR. FOR STATE CTS., supra note 3. 
 182. McCullough & Platoff, supra note 136. 
 183. Remote Criminal Court Proceedings During COVID-19, JUSTIA (May 2020), https://www. 
justia.com/covid-19/impact-of-covid-19-on-criminal-cases/remote-criminal-court-proceedings-during-
covid-19/. 
 184. Coronavirus Aid, Relief, and Economic Security (“CARES”) Act, Pub. L. No. 116-136, § 15002 
(2020) [hereinafter CARES Act]. Acting pursuant to the CARES Act, the Judicial Conference of the 
United States found that “emergency conditions due to the national emergency declared by the President 
. . . with respect to the Coronavirus Disease 2019 (COVID-19) will materially affect the functioning of 
the Federal courts generally.” Id. This empowered “chief district judges, under certain circumstances and 
with the consent of the defendant, to temporarily authorize the use of video or telephone conferencing for 
certain criminal proceedings during the COVID-19 national emergency.” Id. 
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courts similarly received authorization to use online hearings for urgent and 
essential matters, including bail, plea, and sentencing hearings.185 This 
process was lauded for “allow[ing] defendants continued access to the courts 
to pursue relief while simultaneously considering the health, safety and 
welfare of everyone involved in the court system including offenders, 
lawyers, judges, law clerks, courtroom staff, [and] court security officers.”186  


While videoconference proceedings were previously often conducted 
through closed-circuit television technology, during the pandemic, 
online-based platforms like Zoom and Microsoft Teams became dominant 
because the attorneys, the judges, and the court staff—not just the 
defendant—had to appear remotely.187 Jurisdictions differed in the types of 
proceedings that they permitted to take place via video during the emergency, 
just as they did in pre-coronavirus times.188 But a consistent trend across the 
country was to allow broader use of remote proceedings in the interests of 
public health. Jurisdictions that previously either did not authorize 
videoconference proceedings at all or limited authorization to initial 
appearances and arraignments now allowed virtual hearings for a broader 
range of matters, including pleas, sentencing, and bench trials.189 A few went 
further and permitted the use of remote proceedings for grand and petit jury 


                                                                                                                 
 185. See, e.g., California Emergency Rules, https://jcc.legistar.com/View.ashx?M=F&ID=8234474& 
GUID=79611543-6A40-465C-8B8B-D324F5CAE349; First Emergency Order Regarding the COVID-19 
State of Disaster, supra note 14; McCullough & Platoff, supra note 136; Shea Denning, April 2 Emergency 
Directives Require Continuances, Authorize Remote Proceedings, and Extend Time to Pay, N.C. CRIM. 
L. BLOG (Apr. 6, 2020), https://nccriminallaw.sog.unc.edu/april-2-emergency-directives-require-
continuances-authorize-remote-proceedings-and-extend-time-to-pay/. 
 186. David Gialanella, ‘The Alternative Was Uncertain’: Many Federal Criminal Proceedings to Go 
Remote, LAW.COM: N.J. L.J. (Apr. 2, 2020), https://www.law.com/njlawjournal/2020/04/02/the-
alternative-was-uncertain-many-federal-criminal-proceedings-to-go-remote/?slreturn=20200314160011. 
 187. See, e.g., Prosecutor Respondent #25 (“Prior to the pandemic, all of our video pleas were done 
via closed circuit between the courtroom and the jail. We were not using any of the teleconferencing apps. 
We began using Zoom very quickly after the pandemic put everything on lockdown. . . .”). 
 188. Compare California Emergency Rules, supra note 185, with Texas Supreme Court, Eighteenth 
Emergency Order Regarding the COVID-19 State of Disaster, https://www.txcourts.gov/media/1448109/ 
209080.pdf; see also supra Part II.A (discussing the variation in pre-coronavirus rules on 
videoconferencing). 
 189. See, e.g., CARES Act, supra note 184, § 15002; Supreme Court of Alabama, Administrative 
Order Suspending All In-Person Court Proceedings for the Next Thirty Days (Mar. 13, 2020), 
https://judicial.alabama.gov/docs/COV-19%20order%20FINAL.pdf; Supreme Court of Arkansas, In re 
Response to the COVID-19 Pandemic (Mar. 17, 2020), https://www.arcourts.gov/sites/default/files/ 
articles/COVID-19-PC.pdf; Florida Supreme Court, In re Comprehensive COVID-19 Emergency 
Measures for the Florida State Courts, AOSC20-23, Amendment 5 (July 2, 2020), https://www.florida 
supremecourt.org/ezs3download/download/639134/7265622; N.J. Dir. 12-20, Principles and Protocols 
for Virtual Court Operations During COVID-19 Coronavirus Pandemic (Apr. 27, 2020), 
https://www.njcourts.gov/notices/2020/n200427b.pdf; Massachusetts District Court Standing Order 7-20: 
Court Operations under the Exigent Circumstances Created by COVID-19 (Coronavirus), Part V (June 
25, 2020), https://www.mass.gov/districtmunicipal-court-rules/district-court-standing-order-7-20-court-
operations-under-the-exigent#v-matters-that-shall-be-conducted-virtually; Texas Supreme Court, supra 
note 188. 
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proceedings.190 Grand juries convened remotely in Alaska and New Jersey, 
and the first online misdemeanor jury trial took place in Texas in August 
2020.191 
 


2. Constitutional Limits 
 


The pandemic also led a greater number of states (but not the federal 
government) to authorize videoconference proceedings in the absence of the 
defendant’s consent.192 In ordinary times, the use of videoconferencing in a 
criminal proceeding without a knowing and voluntary waiver by the 
defendant raises constitutional questions, particularly in contested and 
evidentiary proceedings.193 


During the pandemic, however, states have two compelling interests that 
favor conducting remote proceedings: protecting public health and ensuring 
the speedy resolution of criminal cases.194 Video proceedings help protect 
public health by limiting in-person interaction among the participants and 
preventing the spread of the coronavirus. They also reduce the risk of 
transmission that is likely to occur when officers transport jail inmates to the 
courtroom.195  


                                                                                                                 
 190. See, e.g., Supreme Court of Arizona, Authorizing Limitation of Court Operations During a 
Public Health Emergency and Transition to Resumption of Certain Operations, AO 2020-114 (July 15, 
2020), http://www.azcourts.gov/Portals/22/admorder/Orders20/2020-114.pdf (allowing chief judges to 
authorize remote jury and grand jury selection, grand juries, and jury trials); Texas Supreme Court, supra 
note 188 (permitting remote jury selection and jury trials); Supreme Court of Alaska, Special Order of the 
Chief Justice No. 8157 (June 22, 2020), https://public.courts.alaska.gov/web/covid19/docs/socj-2020-
8157.pdf (permitting virtual grand jury pilot program); New Jersey Supreme Court, Notice and Order, 
Virtual Grand Jury Pilot Program-Expansion to Grand Jury Selection (June 9, 2020), 
https://njcourts.gov/notices/2020/n200616a.pdf (expanding virtual grand jury pilot to include virtual 
grand jury selection); New Jersey Supreme Court, Notice and Order: Resuming Criminal and Civil Jury 
Trial (July 22, 2020), https://njcourts.gov/notices/2020/n200722a.pdf?c=Qjl (authorizing remote jury 
selection); Supreme Court of Washington, Order, Re: Modification of Jury Trial Proceedings, No. 
25700-B-631 (June 18, 2020), http://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20 
Orders/Jury%20Resumption%20Order%20061820.pdf (permitting remote jury selection). 
 191. Matthew Adams et al., NJ’s Unconstitutional Experiment With Virtual Grand Juries Should End 
Immediately, LAW.COM: N.J. L.J. (July 2, 2020), https://www.law.com/njlawjournal/2020/07/02/njs-
unconstitutional-experiment-with-virtual-grand-juries-should-end-immediately/; Casey Grove, Zoom in 
to Jury Duty: A Pilot Project in Rural Alaska Starts in August, KTOO (June 30, 2020), 
https://www.ktoo.org/2020/06/30/zoom-in-to-jury-duty-a-pilot-project-in-rural-alaska-starts-in-august; 
Jouvenal, supra note 8. 
 192. See, e.g., Massachusetts District Court Standing Order 7-20, supra note 189, Part V; Florida 
Supreme Court, supra note 189, §§ III.D, III.E 7/2/2020; compare Texas Supreme Court, supra note 188 
(authorizing video proceedings even in the absence of the defendant’s consent, as long as such proceedings 
do not conflict with the state or federal constitution), with TEX. CODE CRIM. PROC. ANN. art. 27.18 
(requiring the defendant’s consent for the waiver of in-person proceedings and the use videoconference 
proceedings). 
 193. See supra Part II.A.2. 
 194. See, e.g., Clarington v. State, No. 3D20-1461, 2020 WL 7050095, at *10 (Fla. Dist. Ct. App. 
Dec. 2, 2020). 
 195. See, e.g., Gourdet et al., supra note 29, at 9. By facilitating detention hearings during the 
pandemic, videoconference technology also expedites the pretrial release of defendants, which protects 
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In addition to safeguarding public health, remote proceedings help 
protect defendants’ constitutional rights to a speedy trial. Remote 
proceedings help courts process criminal cases more quickly during the 
pandemic and prevent massive backlogs that could delay dispositions after 
the pandemic as well.196 The right to a speedy trial, which belongs to the 
public as well as to the defendant, therefore offers another important 
justification for holding remote proceedings in criminal cases.197 


The question is whether these two important interests allow states to 
require virtual criminal proceedings even without the consent of the 
defendant, as some emergency orders do.198 On the one hand, states have 
broad powers to protect public health even at the expense of curtailing some 
individual liberties.199 On the other hand, the defendant has a constitutional 
right to be present at critical stages of the proceeding and to receive effective 
assistance of counsel; when it comes to trials, defendants also have the rights 
to confront witnesses and to have a fair and impartial jury decide the case.200 


When it comes to the defendant’s due process right to be present at 
criminal proceedings, the state’s interest in protecting public health may, in 
some circumstances, justify a partial restriction on the right to be present and 
permit the use of video at certain pretrial proceedings, even over the objection 
of defendants. Courts have to examine, on a case-by-case basis, whether the 
use of video is necessary to protect public health in a particular proceeding,201 
and whether, even if the restriction on the right to be present is necessary, it 
is imposed in a way that adequately protects constitutional rights under the 
circumstances.202  


Two recent federal district courts have approved the use of remote 
hearings over the defendant’s objections at proceedings where the due 


                                                                                                                 
the defendants’ health, reduces spread of the virus within detention centers, and thus safeguards the health 
of the larger community. See, e.g., Kate Kelly, Nai Soto, Nadi Damond Wisseh & Shaina A. Clerget, 
Approaches to Reducing Risk of COVID-19 Infections in Prisons and Immigration Detention Centers: A 
Commentary, CRIM. JUST. REV. (Sep. 18, 2020), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC75026 
77/. 
 196. Fair Trials Admin., Safeguarding the Right to a Fair Trial During the Coronavirus Pandemic: 
Remote Criminal Justice Proceedings 4, FAIR TRIALS (Apr. 3, 2020), https://www.fairtrials.org/news/ 
safeguarding-right-fair-trial-during-coronavirus-pandemic-remote-criminal-justice-proceedings. 
 197. United States v. Rosenschein, No. 16-4571, 2020 WL 4227852, at *5 (D.N.M. July 23, 2020). 
 198. See supra note 192 and accompanying text. 
 199. Jacobson v. Massachusetts, 197 U.S. 11, 25 (1905) (permitting states to impose rationally based 
measures—in that case, mandatory smallpox vaccinations—that limit individual liberties in order to 
protect public health). 
 200. See supra Part II.A.2. 
 201. For example, courts will consider whether, given the rate of transmission of the virus in a 
particular locality and the preventive measures available, remote proceedings are necessary to protect 
public health, or whether other alternatives that can protect public health equally well without intruding 
on the constitutional rights of the accused. See Rosenschein, 2020 WL 4227852, at **4–5. Courts will 
usually rely on orders by the administrative judge for the district or of the state Supreme Court in making 
those determinations. See id. at **1–2. 
 202. Id. at *4; United States v. Nelson, No. 17-CR-00533-EMC-1, 2020 WL 3791588, at *4, **6–7 
(N.D. Cal. July 7, 2020). 
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process right to be present does not clearly apply: a suppression hearing and 
a Daubert hearing.203 In dicta, the courts explained that even if the Due 
Process Clause did apply, the procedures used for the remote hearings 
ensured fairness.204 For example, due process would be ensured at the remote 
suppression hearing because the court would “be able to see, hear, and speak 
to the witnesses, counsel, and Defendant, and they [would] be able to see, 
hear, and speak to the [c]ourt.”205 The court therefore concluded that 
“[t]hough presence through a screen is not precisely the same as direct 
physical presence, the difference between the two is not enough to render the 
proceeding fundamentally unfair and does not deprive Defendant of due 
process.”206 The court handling the remote Daubert hearing likewise 
determined that the special process it had implemented would “address 
Defendants’ potential due process rights”: 


[T]he Government will be required to submit [the expert’s] direct testimony 
via a declaration/affidavit (in lieu of live testimony) in advance of 
the Daubert hearing. Defense counsel will be given time to go over that 
direct testimony with each Defendant and prepare for cross-examination. 
Defendants and counsel will be given a similar opportunity after redirect. In 
this way, Defendants will be afforded an effectively full opportunity to 
participate in the Daubert hearing . . . .207 


In brief, during the pandemic, courts may be able to conduct certain 
remote pretrial hearings over the objection of defendants, as long as the use 
of video is necessary to protect public health, and the courts take special 
precautions to ensure that the virtual hearings afford defendants “an 
effectively full opportunity to participate.”208 


Courts must also protect defendants’ ability to confer with counsel 
before and during remote proceedings because the Sixth Amendment right to 
counsel applies with full force to proceedings conducted during the 
pandemic.209 Given the broad availability today of online platforms that 
permit confidential attorney–client conversations,210 any argument that it 
would be impractical to permit such consultations during remote proceedings 
in the pandemic falls flat. Part IV.B discusses in greater detail concrete 


                                                                                                                 
 203. Rosenschein, 2020 WL 4227852, at *4; Nelson, 2020 WL 3791588, at *4, **6–7. 
 204. Rosenschein, 2020 WL 4227852, at **4–6; Nelson, 2020 WL 3791588, at **6–7. 
 205. Rosenschein, 2020 WL 4227852, at *4. 
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 207. Nelson, 2020 WL 3791588, at *6 (footnotes omitted). 
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measures that courts can take to ensure that defendants receive effective 
assistance in remote proceedings.211 


When it comes to the mandates of the Confrontation Clause, which 
apply at the trial stage, courts have divided on whether the pandemic justifies 
the use of remote testimony without the defendant’s consent. One federal 
district court concluded that in the case before it, the health risks posed by 
the pandemic justified the use of video testimony by a medically vulnerable 
witness.212 The court explained that “there is no question that limiting the 
spread of COVID-19 and protecting at-risk individuals from exposure to the 
virus are critically important public policies”; because the witness at issue 
was medically vulnerable and would have had to travel from Texas to New 
York to testify in person, use of video testimony was necessary to protect the 
government interest in protecting the witness’s and the public’s health.213 
Importantly, the court added that the existence of a prior deposition of the 
witness, where the defendant had been given the opportunity to confront the 
witness in person, strengthened the reliability of the process by which the 
video testimony would be made because it permitted the defense to compare 
the statements and challenge the testimony as needed.214 


But in two other cases where the defendant did not consent to remote 
testimony, federal district courts refused to authorize such testimony, even 
though the witnesses would have to travel from out of state during the 
pandemic and were concerned for their health.215 In one case, the witness was 
medically vulnerable and would have to travel from Wisconsin to Montana 
to testify, but the court noted that car travel was a reasonable alternative for 
the witness.216 In the other case, the witness was an out-of-state expert, and 
the court concluded that the prosecution could find an in-state witness to 
testify instead or could ask for a continuance of the case until the health threat 
from the pandemic subsided.217 As commentators have pointed out, another 
reasonable alternative for medically vulnerable witnesses might be for the 
defendant and defense counsel to travel to the witness to conduct a socially 
distanced pretrial deposition, which can then be introduced at trial or be 


                                                                                                                 
 211. See infra Part IV.B (setting out recommendations for future online court proceedings). 
 212. United States v. Donziger, No. 11-CV-691, 2020 WL 5152162, at *2 (S.D.N.Y. Aug. 31, 2020). 
 213. Id. (noting that there was “[no] question that allowing Mr. Zelman[—]who is in his 70s and 
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supplemented by video testimony.218 The case law suggests that remote 
testimony may be permitted during the pandemic only in exceptional 
circumstances, where the witness’s health would be endangered by in-person 
testimony and no alternatives to remote testimony (such as postponing the 
trial, finding an alternate witness, or conducting a socially distanced pretrial 
deposition) are reasonably available.  


In addition to the Confrontation Clause, the Sixth Amendment’s 
guarantee of a fair and impartial jury limits states’ ability to conduct remote 
jury trials during the pandemic. As Section II.A.2.e discussed, the increased 
risk of outside influences on virtual juries, as well as the greater difficulty 
that courts would have in policing such influences in an online setting, raise 
serious constitutional concerns.219 Even a compelling state interest, such as 
the protection of public health, does not override the equally compelling 
interest in ensuring a fair and impartial jury trial. Accordingly, jury trials may 
not be conducted remotely, at least not without the consent of the 
defendant.220 In addition, where the defendant does consent, judges must take 
special measures to protect the fairness of remote jury trials.221 


The expanded use of virtual proceedings during the pandemic has also 
raised concerns with respect to the right to a public trial. A number of 
jurisdictions have broadcast criminal proceedings online to accommodate 
public access.222 But others have not, either because of concerns about 
disclosing confidential or sensitive information or because of preexisting 
prohibitions on broadcasting of court proceedings.223 While protecting  
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public health is an overriding state interest that can justify limitations on 
public access,224 it is unlikely that the pandemic excuses complete closures 
of the proceedings, because reasonable alternatives to such closures exist.225 
Broadcasting remote proceedings on television monitors inside a courtroom, 
or on private or public Internet channels, as many courts have done, are two 
available options.226 If necessary to protect sensitive information or safeguard 
the privacy or safety of the participants, courts can also provide partial public 
access to remote proceedings—for example, with a web-link provided by a 
court administrator only upon request.227 


In brief, the Constitution continues to impose limits on the use of remote 
proceedings even during the pandemic, though these constraints can in some 
cases be overridden by the state’s compelling interest in protecting public 
health and speedy trial rights. For example, certain pretrial criminal 
proceedings might be conducted virtually even without the defendant’s 
consent, as long as courts take special measures to ensure the fairness of the 
proceedings, compliance with the right to counsel, and the right to a public 
trial. Still, given the uncertainty in the law, the better practice, even during 
the pandemic, is to obtain the consent of the defendant, as the federal system 
and some states have done.228 The defendant’s consent is even more clearly 
required during virtual criminal trials because of the strictures of the 
Confrontation Clause and the greater likelihood that the video format would 
affect the fairness of the proceedings, the ability of counsel to offer effective 
assistance, and the fairness and impartiality of the jury. 


B. The Practice of Remote Proceedings During the Pandemic: The Views of 
Prosecutors, Defense Attorneys, and Judges 


As courts increasingly decide whether and how to use 
videoconferencing during the pandemic, it is important to consider the 
perspectives of those judges and practitioners who have experience with the 
practice. These views can help inform decisions not only during but also after 
the pandemic, as courts and policymakers weigh whether to use remote 
proceedings more broadly in ordinary times. To help gather these 
perspectives, I conducted a survey of state and federal judges, prosecutors, 
and criminal defense attorneys practicing in Texas. 
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1. Survey Method 
 


The survey was web-based, confidential, and took about ten minutes to 
complete. I emailed invitations to take part in the survey to state and federal 
judges,229 prosecutors,230 and defense attorneys231 in urban, suburban, and 
rural counties across Texas and all four federal districts in Texas. Survey 
responses from 589 practitioners and judges arrived between May and 
August 2020. After excluding noneligible surveys, we analyzed 212 
responses from defense attorneys, 218 from prosecutors, and 138 from 
judges.232 While I am unable to calculate the precise response rate for many 


                                                                                                                 
 229. There are a total of 727 state district court and county court judges and 120 federal judges in 
Texas. See, e.g., OFF. OF CT. ADMIN., Profile of Appellate and Trial Judges as of Sept. 1, 2020, 
https://www.txcourts.gov/media/1449683/judge-profile-sept-2020.pdf; U.S. DIST. CT., N.D. TEX., 
Judges, http://www.txnd.uscourts.gov/northern-district-judges (listing federal district court and 
magistrate judges in the Northern District of Texas). Because the emails of state judges are rarely publicly 
available, I sent emails to a select group of 292 state judges across Texas whose emails I was able to obtain 
through extensive research. These included judges in rural, suburban, and urban areas. I also emailed the 
120 federal district and magistrate judges in the four federal districts of Texas. Of these, three judges wrote 
back that they could not take the survey because they had not conducted any online proceedings, one that 
she was retired, and one that he did not preside over criminal cases. I received responses from 92 state and 
46 federal judges. Accordingly, the response rate was 39% for federal judges and 31.5% for state judges.  
 230. I emailed an invitation to 139 district attorneys (DAs) and 137 county attorneys (CAs) from 
counties across Texas, and asked them to distribute the survey to their staff. (The numbers in these groups 
exclude CAs and DAs who emailed me that they would not take the survey because they had either not 
conducted videoconference proceedings or, as with some CAs, did not handle criminal matters). The 
Texas District & County Attorneys Association (TDCAA) also posted a link to the survey on its Twitter 
feed, and I shared a survey invitation on the TDCAA web forum. Responses came from prosecutors in 69 
counties. Because I am not certain how many state prosecutors received the survey, I am unable to 
calculate a response rate for state prosecutors. 


I also sent the survey to the U.S. attorneys in the four federal districts of Texas. Responses were 
distributed to prosecutors in three of the four districts. Those three districts have around 400 prosecutors 
total in their criminal divisions. See, e.g., U.S. ATTY’S OFF., N.D. TEX., Crim. Div., https://www. 
justice.gov/usao-ndtx/criminal-division (noting that about eighty federal prosecutors work in the Criminal 
Division in the Northern District). Assuming all prosecutors in these offices received the survey (which 
is unlikely because at least one of the offices said they would only distribute the survey to a handful of 
attorneys), the response rate was roughly 4%. 
 231. Texas Criminal Defense Lawyers Association (TCDLA) forwarded the survey invitation to the 
3,300 members on its listserv. Subsequently, the Dallas Criminal Defense Attorney Association sent the 
invitation to its members and forwarded it to the Dallas Black Criminal Bar Association. I also sent the 
invitation to the four federal public defenders across Texas, three of whom distributed it to their staff; one 
further sent it to several federal defenders in other states. 


Because I am not certain how many state or federal defense attorneys received the survey, I am 
unable to calculate a precise response rate. However, just based on the number of TCDLA members who 
received an email about the survey, we can estimate that the defense attorney response rate is at most 6%. 
If my estimate of the federal public defenders who received the email is correct (153 federal public 
defenders practice in the three federal districts in which the surveys were distributed), the response rate 
for them is around 21%. 
 232. Shalima Zalsha of the SMU Statistical Consulting Center helped me conduct the statistical 
analysis of the data. While the combined number was 589 respondents, we excluded respondents who had 
clicked on the survey but had not responded to any of the substantive questions. We also excluded several 
respondents who practiced federally but not in Texas. After these exclusions, 568 respondents began the 
survey, of whom 518 (91.2%) completed at least 70% of the questions.  
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of the groups, it ranged from at least 4% for federal prosecutors to less than 
6% of state criminal defense attorneys, around 21% of federal public 
defenders, 31.5% of state judges, and 39% of federal judges.233 


Among practitioners who did respond, 32 defense attorneys practiced 
exclusively at the federal level, 16 of the prosecutor respondents worked 
federally, and 46 of the judge respondents did so. The rest of the respondents 
practiced at the state level, or in the case of 50 of the private defense 
attorneys, at both the state and federal level.234 State prosecutor respondents 
came from 69 different counties, and defense attorneys worked in at least 104 
different counties. After accounting for overlapping counties, responses came 
from attorneys across at least 140 out of the 254 Texas counties.235 Roughly 
18% of the state prosecutor and defense attorney respondents practiced in 
rural counties, while about 12% of state judge respondents did so.236 


Prosecutor and defense respondents could choose more than one area as 
best describing their practice over the previous year: 219 of the respondents 
chose misdemeanors, 347 chose felony, and 121 chose appeals or “other” as 
their primary area of practice.237 It is not uncommon for private defense 
attorneys to handle both misdemeanors and felonies, and 133 defense 
attorneys selected both as primary areas of practice. Federal judges, 
prosecutors, and public defenders primarily work on felony cases, but 
because they may also handle a small number of misdemeanor cases, we did 
not consider them when comparing felony and misdemeanor responses.238 At 
the state level, 38% of judges and 26% of prosecutors handled misdemeanor 
cases.239 While we do not have data to assess this question for prosecutors 


                                                                                                                 
 233. See supra notes 229–31 and accompanying text. 
 234. About 82 defense attorneys identified “federal” as a category that best described their individual 
practice over the last year. But among these, only 32 practiced exclusively at the federal level. 
 235. Judges were not asked to indicate the name of the county in which they practiced, but simply 
whether the county was urban, suburban, or rural. 
 236. Defense attorneys, who often practiced in multiple counties, were identified as “rural” if they 
practiced exclusively in counties that were categorized as rural or if they practiced in at least two rural 
counties. Rurality for them and prosecutors was categorized based on this map by the Texas Department 
of Agriculture: Texas County Designations, TEX. STATE OFF. OF RURAL HEALTH: TEX. DEP’T OF AGRIC.  
(Apr. 2012), https://www.texasagriculture.gov/Portals/0/forms/ER/Rural-Metro%20Counties.pdf. Judges 
were asked to self-categorize their county as “urban, suburban, or rural.” It appears that the percent of 
survey respondents who practice in rural areas is not significantly different from the percent of Texas 
criminal law practitioners who practice in rural areas. E-mail from Cory Squires, Research & Analysis 
Dep’t Dir., State Bar of Tex., to Jenia Turner, Professor, SMU Dedman Sch. of L. (Sept. 29, 2020) (citing 
State Bar of Texas data that 80.76% of Texas criminal law attorneys practice in the top ten metropolitan 
areas of Texas) (on file with author) . 
 237. 218 prosecutors and 212 defense attorneys responded to this question.  
 238. Close to 90% of cases filed in federal court are felonies. See MARK MOTIVANS, U.S. DEPT. OF 


JUST., FEDERAL JUSTICE STATISTICS 2015–2016, Tbl. 6 (Jan. 2019), https://www.bjs.gov/content/pub/pdf 
/fjs1516.pdf. 
 239. We identified their practice based on the types of hearings that they said they had handled online 
during the pandemic.  
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and defense attorneys, the felony-misdemeanor composition of our state 
judge respondents appears representative.240 


Among the defense attorneys, roughly 17% were public defenders. 
Among the private attorneys, 93% had a caseload in which the majority of 
the cases were criminal matters,241 and 43% had a majority of appointed 
cases—i.e., cases where they were appointed to represent an indigent 
defendant.242 


Like most surveys of this nature, the survey sample is nonrepresentative, 
as participants were not randomly chosen but rather self-selected to take the 
survey.243 Although I attempted to reach out broadly to prosecutors and 
defense attorneys across Texas at both the federal and state level, the results 
may not generalize to all attorneys in the state because the sample is 
nonrepresentative.244 However, analysis of the data indicates that responses 
concerning the main topic—the advantages and disadvantages of online 
criminal proceedings—were generally not affected by race, gender, or years 
of practice, which may help to allay concerns about the nonrepresentative 
nature of our samples. Likewise, the difference in responses about the 
advantages and disadvantages of online proceedings was not statistically 
significant based on whether a respondent practiced in a rural or urban county 
and whether the respondent handled primarily misdemeanor or felony cases. 


 
 


 


                                                                                                                 
 240. Statewide, 250 judges (or 34%) work in county courts at law, which handle misdemeanor cases; 
while 477 judges work in district courts, which handle felony cases. OFF. OF CT. ADMIN., supra note 229. 
 241. Of these, 17% had a caseload in which 51%–75% of the cases were criminal, and 76% had a 
caseload of which 76%–100% of the cases were criminal. 
 242. Of the remaining private defense attorney respondents, 24% did not handle indigent defense 
cases, and for 33%, appointed cases represented a minority of their caseload.  
 243. See Bias in Survey Sampling, STAT TREK, http://stattrek.com/survey-research/survey-bias.aspx 
(last visited Jan. 18, 2021) (explaining the difference between representative and nonrepresentative 
samples in a survey, and discussing how bias may arise from nonrepresentative sampling). 
 244. Because the survey sample was not random, we compared the gender and race composition of 
respondents with demographic data we received from the State Bar of Texas and data from the Texas 
Office of Court Administration. E-mail from Cory Squires, Research & Analysis Dep’t Dir., State Bar of 
Tex., to Brooke Vaydik, Student, SMU Dedman Sch. of L. (Aug. 7, 2020, 13:58 CST) (on file with 
author); OFF. OF CT. ADMIN., supra note 229. Defense respondents were compared with “criminal law” 
attorneys, prosecutors were compared with “government attorneys,” and judges were compared with 
“judges” in the Texas Bar and with the Texas Office of Court Administration statistics on district court 
and county court at law judges. These demographic profiles are not complete equivalents (e.g., 
government attorneys and judges include those who practice in civil law). With that caveat, we found the 
following: The gender composition was not significantly different in the three groups. However, the race 
composition in our sample was significantly different from the race composition of Texas judges, 
prosecutors, and defense attorneys. Among defense attorneys, a lower percentage of African-American 
respondents and a higher percentage of respondents of other races and ethnicities were observed. Among 
judges and prosecutors, a lower percentage of White respondents and a higher percentage of respondents 
of other races and ethnicities were observed. 
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Table 1. Respondents’ Demographic Characteristics245 
 


 
Defense (%) Judges (%) Prosecutors (%) 


Gender:     


  Female 29.5  42.0 47.4  


  Male 69.4   58.0 52.1  
  Other 1.1 0.0 0.5 


Race:     
  White 77.3 64.0 74.2 
  African-
American 
 


2.12 8.1 4.7 


  Hispanic 14.8 24.3  10.5  


  Other 5.8 3.6 10.5 


Years of 
practice:  
 


   


  0-5 10.8  39.4  31.5  
  6-20 36.8  40.9 51.6  
  20+ 52.4  19.7  16.9  


 
2. Experience with Remote Criminal Proceedings 


 
At the outset, the survey assessed respondents’ experiences with 


videoconference proceedings before the pandemic. In Texas, 
videoconference proceedings have been statutorily authorized for initial 
appearances since 1989, and for pleas and waivers of rights since 1997.246 At 
the federal level, the rules have permitted initial appearances and 
arraignments by video since 2002.247 Just over a quarter of the survey 


                                                                                                                 
 245. For an explanation of how our respondents’ demographics compare to the broader demographics 
of criminal law attorneys, government attorneys, and judges in Texas, see supra note 244.  
 246. Act of Aug. 28, 1989, 71st Leg. R.S., ch. 977, § 1, 1989 Tex. Gen. Laws 4053, 4053–54 
(amending TEX. CODE CRIM. PROC. ANN. art. 15.17(a) to provide for initial appearance via closed-circuit 
television); Act of Sept. 1, 1997, 75th Leg., R.S., ch. 1014, § 1, 1997 Tex. Gen. Laws 3700, 3701 
(providing for the entry of a plea or waiver of rights by closed-circuit video teleconferencing upon the 
consent of the defendant and the State). Last year, the legislature extended videoconferencing to hearings 
on the failure to satisfy a judgment and on the reconsideration of fines. Act of June 15, 2019, 86th Leg., 
R.S., ch. 1352, § 3.09, eff. Jan. 1, 2020 (to be codified at TEX. CODE CRIM. PROC. ANN. ch. 45(b)). 
 247. FED. R. CRIM. P. 5, 10, 43 advisory committee’s note to the 2002 amendment.  
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respondents said that they had participated in such proceedings before the 
pandemic. The number of remote proceedings in which respondents had 
participated before the pandemic was relatively small—typically, only 1–5 
proceedings. State respondents were more likely to have participated in 
videoconference proceedings before the pandemic than their federal 
counterparts. This is not surprising, as the Texas Rules of Criminal Procedure 
authorize a somewhat broader range of videoconference proceedings than the 
federal rules.248 The types of proceedings in which respondents had 
participated pre-pandemic ranged from arraignments, to bail and plea 
hearings, to sentencing and post-conviction hearings. 


As expected, a much larger number of respondents—over 92% of 
respondents—had participated in online criminal proceedings during the 
pandemic.249 The number of remote hearings that respondents had handled 
during the pandemic had also grown substantially. The three most common 
types of proceedings in which respondents had participated via video during 
the pandemic were bail, plea, and sentencing hearings. 


The most frequently used technology for online criminal proceedings 
was Zoom, followed by Microsoft Teams, and Cisco WebEx or Jabber. At 
the federal level, courts were using Cisco at the outset of the pandemic but 
switched to Zoom because “[i]t permits separate rooms for confidential 
communications between counsel and client, has a very user-friendly system 
for using interpreters, and is user-friendly for attorneys and courts.”250 


Among respondents who knew whether online proceedings were 
broadcast to the public, close to 39% said that the proceedings were 
sometimes broadcast, and about 34% said that the proceedings were always 
broadcast. There was a significant difference in the responses between 
federal and state judges, as can be expected given the different guidance 
provided for online proceedings at the state and federal levels.251 In Texas, 
broadcasting of video proceedings has been encouraged, with the Office of 
Court Administration setting up YouTube channels for trial courts.252 


                                                                                                                 
 248. Compare TEX. CODE CRIM. PROC. ANN. arts. 15.17, 27.18 (permitting the use of video for initial 
appearances and (with the parties’ consent) plea hearings), with FED. R. CRIM. P. 5, 10 (allowing 
videoconference initial appearances and arraignments with the defendant’s consent).  
 249. Importantly, practitioners and judges who had not taken part in online proceedings were less 
likely to take the survey. Therefore, this number likely overstates the percentage of Texas lawyers who 
have participated in online proceedings during the pandemic. 
 250. Judge Respondent #40. 
 251. 71% of federal judges who answered this question said that online proceedings were “never” 
broadcast, compared to 14% of state judges. Half of the federal prosecutors either did not respond or 
answered “I don’t know” to this question, so the sample size was too small to make a meaningful 
comparison. The same was true of federal defense attorneys. In both cases, however, federal practitioners 
were more likely to say “never” than their state counterparts (38% vs. 22% for prosecutors and 58% vs. 
18% for defense attorneys). 
 252. TEX. JUD. BRANCH, supra note 222. 
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Although some state judges are not making use of the channel,253 survey 
responses confirm that broadcasting is available relatively broadly. 


At the federal level, criminal procedure rules ban broadcasting of court 
proceedings.254 While the CARES Act temporarily enabled remote 
proceedings, federal courts are not live-streaming these proceedings because 
of the continued prohibition under the Rules and because of concerns that 
sensitive information might be revealed to the public.255 Federal courts are 
instead providing more limited public access to the video proceedings by 
including access codes in the docket or providing the information upon 
request.256 


Because videoconference proceedings had been used so infrequently in 
criminal cases before the pandemic, most respondents stated that they had 
not received guidance or training on the legal, ethical, or practical issues that 
can arise in such proceedings. Judges, at 61%, were the most likely to have 
received training or guidance, followed by prosecutors (45%), and defense 
attorneys (40%). Because a large majority of the defense attorney 
respondents were private defense attorneys, it is not surprising that they were 
the least likely to have received training. Among defense attorneys, public 
defenders (at 56%) were much more likely to have received guidance or 
training than their private counterparts (at 36%). A number of respondents in 
all three groups thought that additional training on the legal, ethical, and 
practical issues would be beneficial.257 While only a minority of practitioners 
had received training on online proceedings, a large majority (88%) stated 
that most judges in their jurisdiction had been supportive in facilitating the 
proceedings. 
 
                                                                                                                 
 253. Some are providing online access upon request, while others are streaming to monitors within 
the courtrooms. See, e.g., Judge Respondent #83 (“When our courthouse was closed to the public, online 
proceedings were broadcast online, but now that our courtrooms are opened up, the public may watch the 
proceeding in the courtroom on the screens, so no need to broadcast.”). 
 254. FED. R. CRIM. P. 53. 
 255. Judiciary Provides Public, Media Access to Electronic Court Proceedings, U.S. CTS. (Apr. 3, 
2020), https://www.uscourts.gov/news/2020/04/03/judiciary-provides-public-media-access-electronic-
court-proceedings; Judiciary Authorizes Video/Audio Access During COVID-19 Pandemic, U.S. CTS. 
(Mar. 31, 2020), https://www.uscourts.gov/news/2020/03/31/judiciary-authorizes-videoaudio-access-
during-covid-19-pandemic?utm_campaign=usc-news&utm_medium=email&utm_source=govdelivery; 
Courts Deliver Justice Virtually Amid Coronavirus Outbreak, supra note 223; Dallas Bar Association, 
supra note 223 (remarks by Chief Judge Barbara M. Lynn, N.D. Tex.) (expressing concerns about 
revealing sensitive information if the proceedings are broadcast online). 
 256. Courts Deliver Justice Virtually Amid Coronavirus Outbreak, supra note 223 (“Some court units 
are providing call-in and video conferencing links from their websites and others are asking that the media 
and other third parties call the clerk of court’s office for the information.”); Press Freedom and 
Government Transparency During COVID-19, REPS. COMM. FREEDOM PRESS, https://www.rcfp.org/ 
resources/covid-19/#court-access (last visited Jan. 18, 2021). 
 257. Judge Respondent #83 (noting that at the state level, “[w]e have very little support or guidance 
on how to keep the public safe while ensuring the integrity and access of our judicial system”); Prosecutor 
Respondent #152 (“Additional training on these issues would be helpful as it appears this may be the new 
reality for quite some time.”). 
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3. Advantages of Remote Criminal Proceedings 
 


The next set of questions examined whether practitioners and judges 
perceived online proceedings to have certain advantages and disadvantages, 
most of which had been previously identified in academic literature or case 
law. The survey presented respondents with seventeen statements about 
online proceedings and asked them whether they thought these statements 
were “never,” “rarely,” “sometimes,” “often,” or “always” true.258 Table 2 
shows the responses to the first seven questions, which focused on the 
potential advantages of online criminal proceedings. Table 2.1 next 
calculates a ranking of these advantages, based on their perceived frequency 
in online proceedings. 


 
Table 2. Advantages of Online Criminal Proceedings: Perceived 


Frequency259 
 


The superscripts in the table (P, J, and D) indicate a statistically significant 
difference (𝑝<0.05) from the group indicated (P=prosecutors, J=judges, 
D=defense). For example, the “P” superscript in Defense-Rarely/Never 
indicates that the percent of defense attorneys who thought online criminal 
proceedings “never” or “rarely” save time or resources for the defendant 
is significantly different from the percent of prosecutors who thought the 
same. 
 


Please review 
the following 
statements 
about online 
criminal 
proceedings 
and note 
whether they 
are never, 
rarely, 
sometimes, 
often, or 
always true. 


Group Rarely 
/Never 
(%) 
 


Sometimes 
(%) 


Often 
/Always 
(%) 


Chi-
square 


                                                                                                                 
 258. Prosecutors had to review only sixteen statements because I decided that they would not have a 
good basis on which to determine how frequently the online setting interferes with attorney–client 
confidentiality. 
 259. I thank Shalima Zalsha of the SMU Statistical Consulting Center for conducting the statistical 
analysis of the data in this paper. She used chi-squared tests to test the association between the various 
demographic variables and the response. Whenever the sample size was insufficiently large, P-values for 
the tests were simulated using Monte Carlo simulation. For multiple comparisons of subgroups, the 
Fisher’s exact test was performed with Bonferroni adjustment to correct for multiple testing and reduce 
the risk of type I error.  
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They save 
time or 
resources for 
defendant 


Defense 34.0 ,  38.0 28.0  𝑥 4
51.28,𝑁
527, 


𝑝
 0.0001 


Judges 18.3 ,  32.8  48.9  
Prosecutors 


7.7 ,  51.0  41.3 


All  20.3 41.6 38.1  
 
They save 
time or 
resources for 
defense 
attorneys 


Defense 26.5 ,  33.0  40.5 𝑥 4
37.47,𝑁
526, 


𝑝
 0.0001 


Judges 13  31.3  55.7 
Prosecutors 


7.2  49.2 ,  43.6 


All  16.0 38.6 45.4  
 
They save 
time or 
resources for 
prosecutors 


Defense 14.4 30.3 55.3 𝑥 4
0.62,𝑁
525 


𝑝
 0.9610 


Judges 16 32.8 51.2 
Prosecutors 


15.5 32.1 52.4 


All  15.2 31.6 53.1  
 
They save 
time or 
resources for 
the court 


Defense 15.1  34.4 50.5 𝑥 4
22.18,𝑁
523, 


𝑝
 0.0002 


Judges 29.8 ,  25.9 44.3 
Prosecutors 


11.0  40.0 49.0 


All  17.2 34.4 48.4  
They help 
resolve cases 
more 
expeditiously 


Defense 40.7  40.2 19.1 𝑥 4
13.65,𝑁
534 


𝑝
 0.0085 


Judges 29.7 49.2 21.1 
Prosecutors 


26.6  43.5 29.9 


All 32.6 43.6 23.8  
 
They help end 
pretrial 
detention of 
defendants 
more quickly 


Defense 38.3  37.7 24  𝑥 4
13.71,𝑁
526, 


𝑝
 0.0083 


Judges 26.6 38.3 35.1 
Prosecutors 


23.8  39.1 37.1  


All 29.9 38.4 31.8  
 
They make 
proceedings 
more broadly 
and easily 
available to 
the public 


Defense 48.2  28.2 23.6  𝑥 4
21.55,𝑁
521, 


𝑝
 0.0002 


Judges 42.1 23.0 34.9 
Prosecutors 


28.0  31.5 40.5  


All 39.0 28.2 32.8  
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Table 2.1. Ranking of Advantages of Online Proceedings by Perceived 


Frequency 
 


The table summarizes the respondents’ ranking of advantages of online 
proceedings, based on how frequently respondents perceived each advantage 
to be true for online proceedings. 
 


1. Time or resources savings for prosecutors 


2. Time or resources savings for the court 


3. Time or resources savings for defense attorneys 


4. Time or resources savings for the defendant 


5. Quicker end to pretrial detention of defendants 


6. Broader and easier public access to proceedings 


7. Quicker resolution of cases  


 
Survey participants broadly concurred that online proceedings save time 


or resources for prosecutors, the court, defense attorneys, and defendants. 
Roughly 85% of all three groups stated that online proceedings save time or 
resources for prosecutors sometimes, often, or always. When it came to 
savings for the court, views were somewhat more divided. While a smaller 
majority of judges (70%) believed that online proceedings had this advantage 
sometimes, often, or always, a significantly larger percentage of prosecutors 
(89%) and defense attorneys (85%) agreed with the statement. The responses 
followed a similar pattern with respect to the question whether video 
proceedings save time or resources for defense attorneys: 74% of defense 
attorneys answered “sometimes,” “often,” or “always” to this question, 
whereas 87% of judges and 93% of prosecutors did so. In brief, defense 
attorneys and judges, who would be best positioned to know whether the 
online format saved them time or resources, were significantly less likely 
than other participants to believe that it did so. Still, even among judges and 
defense attorneys, a large majority believed that online proceedings saved 
time or resources for the court and the defense. 


A somewhat smaller majority of respondents thought that video 
proceedings saved time for defendants. Here again, there were statistically 
significant differences between the responses of defense attorneys and those 
of prosecutors and judges. Only 66% of defense attorneys thought that video 
proceedings save resources for defendants sometimes, often, or always, 
whereas 92% of prosecutors and 82.5% of judges did. In other words, defense 
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attorneys, who likely best understand the experiences of their own clients, 
are significantly less likely to believe that online proceedings save time or 
resources for defendants. 


Despite some inter-group variations, most respondents believe that the 
online format saves time or resources for participants in criminal 
proceedings. Open-ended responses suggest that the elimination of travel is 
the main factor behind this perceived benefit. When all participants appear 
remotely, as they have during the pandemic, they do not have to travel to the 
jail or the courthouse.260 They further save resources by not having to call 
witnesses to appear in person, as witnesses may also be able to testify via 
video.261 Some respondents suggested that in rural areas, the cost savings may 
be even higher: 


 
[Using online hearings,] [i]t cuts down on the time all of us spend in 


the courtroom and makes appearance by jailed defendants much easier to 
facilitate. Cost wise, the [c]ourt is not billed for all the transportation time 
for attorneys to travel to our rural area to visit with clients and appear for 
the proceeding. Additionally, the sheriff doesn’t have the time and expense 
of having to transport inmates to court appearances. The court could 
conceivably pay less for the court reporting agency it uses to travel to our 
rural jurisdiction. I know that it has been much easier for us to schedule 
hearings, because we can get a reporter scheduled much quicker and easier 
since they aren’t having to travel an hour plus to get to us.262  


My district covers a geographic area that is approximately the size of 
Delaware. One of my counties houses inmates in jails more than 60 miles 
away. Many of my attorneys come from the surrounding counties and have 
to appear in multiple courts in one day.263 


A few respondents noted that, in addition to transportation and time 
savings, handling everything electronically has saved paper264 and helped 
reduce traffic congestion in urban areas.265 Many further noted that online 
proceedings reduced waiting times in the courtroom.266 


                                                                                                                 
 260. Defense Attorney Respondent #195; Prosecutor Respondent #150; Prosecutor Respondent #55.   
 261. Prosecutor Respondent #7 (“[I]t has been helpful with witnesses, especially those who are out 
of town and will certainly help to cut down on cost of travel if it is used for scientist and other witnesses 
who tend to have to travel from different parts of the state to testify.”); Prosecutor Respondent #136 
(“Specifically for some (but not all) expert witnesses who are often located out-of-state and whose 
physical presence is not necessarily essential for proceedings in my opinion. . . . And for witnesses for 
whom it’s simply too difficult, cumbersome, dangerous, etc. to travel from far away.”). 
 262. Prosecutor Respondent #28. 
 263. Judge Respondent #106. 
 264. Prosecutor Respondent #142. 
 265. Prosecutor Respondent #99. 
 266. See, e.g., Prosecutor Respondent #28 (“Honestly . . . hours and hours of my time have been 
saved. I’m able to be so much more productive instead of having to sit and waste time in court waiting on 
the parties or Court to be ready.”); Defense Attorney Respondent #46 (“Too many times, we sit in [c]ourt 
waiting for the plea. We can sit all morning waiting for a plea and waste the entire morning. If the plea is 
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Respondents also explained how online proceedings can save time or 
resources for defendants. For defendants who are detained, the online format 
can alleviate some discomfort and waiting time that accompanies the 
transportation to the courtroom.267 As one judge explained: 


[W]e’ve all seen the numerous benefits[,] which also include increased 
safety and convenience to everyone including the defendants who don’t 
have to travel from the various detention centers for routine non-contested 
proceedings. Depending on [the] region where they’re held[,] [d]efendants 
must wake up very early to make court appearance[s] and are often in the 
building all day. Nothing ideal about super early wakeups, all day waiting 
in [a] cell behind [the] courtroom, improvised best effort lunches[,] etc.268 


During ordinary times, video proceedings are used primarily for defendants 
in custody.269 But during the pandemic, many defendants who are out on bond 
also appear remotely, and they can benefit from not having to travel to the 
courtroom.270 One defense attorney argued that the convenience of online 
appearances for defendants on bond can be significant: 


I believe this process has revealed that the defendant[’]s presence in court 
is not as necessary as the State and court hold it out to be. Having to appear 
in person monthly destroys livelihoods and constitutes a punishment before 
[a] finding of guilt. Because of the extraordinary inconvenience, the [S]tate 
uses these frequent appearances as leverage to obtain outcomes they favor. 
I think appearing electronically (especially for preliminary matters) will 
greatly reduce this leverage.271 


A judge also explained how online proceedings can benefit defendants who 
have been released on conditions: 


[U]sed with discretion, I think such hearings can sometimes be far more 
efficient, and less disruptive, than in[-]court proceedings. One example 
would be a case where a defendant has been released on conditions, but has 


                                                                                                                 
done virtually, then I can sit at my desk and work while the [c]ourt is handling other business. Also, I 
would save travel time for [out-of-county] pleas.”). 
 267. See Judge Respondent #87. 
 268. Id. 
 269. See, e.g., Meghan Cotter, Video Justice, GOV’T TECH. (Nov. 30, 1995), https://www.govtech. 
com/magazines/gt/Video-Justice.html. 
 270. See, e.g., Defense Attorney Respondent #99 (“It is helpful that clients don’t have to take off of 
work to attend court.”); Defense Attorney Respondent #57 (“It’s a pain for bonded-out clients to have to 
come to court merely to show their faces and leave a signature.”); Defense Attorney Respondent #91 (“I 
think most courts are seeing that having a client show up to court just to sign a pass slip is a waste of 
everyone’s time if the defense attorney can attest to the fact that the client is responsive and has stayed in 
contact with the attorney.”); Judge Respondent #70 (“It is such a savings for the defendants—no time off 
work, no travel to courthouse, cuts lawyers’ fees by more than half due to savings of travel to and waiting 
time at courthouse. It’s a game-changer for access to justice and ability to be represented by lawyers.”). 
 271. Defense Attorney Respondent #12. 
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begun to incur violations, such as through drug use. With video technology, 
I can hold a short hearing to address the violations, with the defendant 
attending on his lunch hour so we do not disrupt[] his job status or caus[e] 
him to miss work. Though not all cases can be “resolved” this way, many 
can, and keeping a defendant employed while on release significantly 
increases the likelihood that defendant remains in compliance during 
release.272 


A majority of survey respondents further agreed that online proceedings 
can “help resolve cases more expeditiously” and “help end pretrial detention 
of defendants more quickly” sometimes, often, or always.273 However, as the 
ranking of advantages shows, there was less agreement with this statement 
than with the statements about time and resource savings.274 There was also 
divergence among the groups—specifically, prosecutors were significantly 
more likely than defense attorneys to agree with these statements about the 
advantages of online proceedings. 


Open-ended responses revealed how the online format might expedite 
proceedings. One respondent explained that online proceedings help “ensure 
that attorneys can be present in a timely manner in multiple courts[,] whereas 
before[,] attorneys have had to ask for continuances for such issues, often 
leading to none of the matters getting resolved.”275 As noted earlier, they also 
reduce the time that lawyers may have to spend during in-person hearings 
waiting for the judge or other participants to become available.276 


Online proceedings can also speed up the process by accommodating 
“[out-of-state] experts or other witnesses with difficult . . . travel issues.”277 


As another prosecutor explained:  
                                                                                                                 
 272. Judge Respondent #40; see also Judge Respondent #79 (“It saves time and unnecessary days off 
for [d]efendants who prefer to appear remotely. It saves unnecessary time and expense for the attorney if 
they live in that jurisdiction. It seems to have significantly reduced Failures to Appear.”). 
 273. See supra Table 2. 
 274. See supra Table 2.1. 
 275. Prosecutor Respondent #15. 
 276. Defense Attorney Respondent #101 (“Too much time is wasted in court.”); Defense Attorney 
Respondent #46 (“For pleas only. Too many times, we sit in [c]ourt waiting for the plea. We can sit all 
morning waiting for a plea and waste the entire morning. If the plea is done virtually, then I can sit at my 
desk and work while the Court is handling other business. Also, I would save travel time for 
out-of-[c]ounty pleas.”); Prosecutor Respondent #74 (“For certain hearings, such as bond modification 
hearings, online proceedings are more efficient. It does save time because if done correctly, you are given 
a time slot and do not have to waste time in [c]ourt waiting for the [j]udge to become available.”); 
Prosecutor Respondent #79 (“Much of ‘docket’ time is waiting for [the] [d]efendant and his/her attorney 
to arrive. Often, defense attorneys have not reviewed discovery or the case file prior to docket and may 
not have even communicated with [the] [d]efendant (‘hey, do you know what my guy looks like?’). These 
initial settings are a waste of time, lugging case files back and forth, etc. If discovery and these initial 
settings can be conducted electronically, it is more likely that cases can be resolved with fewer in-court 
settings—so long as people do work in between settings.”). 
 277. Prosecutor Respondent #168; see also Judge Respondent #83 (“For example, in misdemeanor 
courts, chemists from the DPS lab are frequently traveling all across the state to routinely testify in DWI 
cases, now that blood draws are the norm. Using online testimony would greatly increase the efficiency 
in which those cases could be handled. The same with experts generally employed by the defense to 
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It helps our victims and witnesses attend more easily without the threat of 
missing work. Some have been able to take an early lunch break and attend 
in the office[,] or in their car[,] or [at] home. It allows the State to conduct 
hearings more quickly and efficiently due to the [j]udge having the ability 
to shut down a hearing/meeting as soon as it ends.278  
 


Video proceedings can also expedite cases by avoiding the resetting of 
hearings that result from limits on transporting inmates from detention 
centers to the court.279 If matters are resolved more quickly online, this also 
means that defendants who are detained can be released more quickly—
whether on bond while awaiting trial or on time served in more minor cases. 


On the other hand, as some responses revealed, online hearings can be 
less expeditious in various ways.280 Some judges noted that the process is 
slower because they find it necessary to ask additional questions to ensure 
that the defendant understands the online process and the rights he or she is 
waiving.281 Furthermore, preparing the necessary paperwork during the 
pandemic—especially obtaining signatures and fingerprints—may consume 


                                                                                                                 
present counter testimony about lab results. Prior to COVID, the State and the defense were constantly 
filing Motions for Continuance based on the unavailability of these high[-]demand witnesses.”). 
 278. Prosecutor Respondent #138; see also Prosecutor Respondent #32 (“I think pleas via Zoom may 
take place more frequently, especially for out-of-[c]ounty defense attorneys and defendants. Our probation 
department does not work on []days, so it doesn’t make a lot of sense for a plea to be scheduled on that 
date for probation, when the defendant cannot even meet with the probation officers until the following 
week. Also, many of our misdemeanor pleas are reduced down to Class C offenses. Because of that, their 
thumb print isn’t necessarily required on the judgment, and their fines can be paid online or over the 
phone. Making people come in person to plea just isn’t necessary in those cases, and I believe the Court 
and myself are certainly open to continuing sparing people the expense of travel in order to resolve a case 
via videoconferencing.”).  
 279. Prosecutor Respondent #59 (“[T]he big benefit for the county is a reduction in transportation 
from jail to court as our jail is located quite far from the courthouse. We also have capacity issues with 
the holding cells in the courthouse[,] and some defendants have to be reset because there are too many on 
the docket.”); Prosecutor Respondent #142 (“For routine hearings such as pleas or revocations, we would 
be able to handle many more proceedings without reaching transportation limits set by the USMS. It is 
convenient and even saves paper, since I now have no physical files with me and am required to use 
electronic documents.”). 
 280. See, e.g., Prosecutor Respondent #120 (“Some [judges] understand the formality is lost and how 
it is so much more time[-]consuming for all without any added value.”). 
 281. See, e.g., Judge Respondent #132 (“Extra effort to ensure [d]efendant understands everything.”); 
Judge Respondent #126 (noting that he or she gives “additional admonishments”); Judge Respondent #109 
(“Some pleas take more inquiry for me to be satisfied that the defendant really knows and understands 
what is happening.”); Judge Respondent #105 (“The Court asks additional questions of the defendant to 
ensure he/she knows that the consent to a videoconference proceeding is knowing, intelligent, and 
voluntary. . . . The Court must make an affirmative finding that the videoconference hearing is necessary 
due to risk of exposure of the coronavirus. The defendant must express his/her understanding of the reason 
for the videoconference hearing and agree to proceed on the record.”); Judge Respondent #77 (“Taken 
more time to explain the virtual process to participants who may not be familiar with it.”); Judge 
Respondent #55 (“Taking extra time to explain things, or asking more questions than I would normally to 
ensure understanding on the part of the defendant and the attorneys. Providing for more time, greater effort 
to ensure the defendant has had plenty of time talking with his attorney privately[, or] breaking during a 
hearing to allow for that when there’s even the slightest presentation of a question on the part of a party.”). 
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more time.282 The parties also have to submit exhibits ahead of the hearing, 
which requires additional preparation and occasionally leads to a resetting of 
the hearing.283 One judge respondent explained how and why online 
proceedings can take more time than in-person proceedings: 


Online videoconference is very slow for us to process cases. During live 
hearings, if there was a paperwork mistake, we could handle that in a few 
minutes or less. Now, we usually have to start the paperwork from the 
beginning and digitally distribute it in order to get it correct for the digital 
signatures. Furthermore, if the defendant needs to confer with his/her 
attorney, the process of stopping the proceeding for the attorney-client 
conference is much slower. During live hearings, an attorney and defendant 
can confer with whispers in a few seconds without the court stopping the 
record. Now, everything stops while the two get offline (or in the case of 
Zoom, go to a breakout room). Matters that used to take 11[–]15 minutes 
live are routinely taking over an hour to process.284 


One judge noted that online proceedings can be slower in rural counties 
because of the lack of reliable broadband Internet and the lack of funds for 
adequate videoconferencing technology: 


It appears all of the decisions on how policies and procedures are being 
based upon the courts and defendants having reliable broadband with high 
[-]speed and heavy[-]traffic capability. This is not the case. It is also 
problematic in that the new “online” court is time consuming. Rural 
counties are operated on lean budgets with lean staffing models. I am not 
confident that rural counties have any representation at the table of the 
decision makers when developing the COVID-19 Policies of Operation for 
the Court System. The decision to move everything to virtual court has and 
continues to place a heavy burden on the courts to introduce and integrate 
new technology into the court systems.285 


                                                                                                                 
 282. Prosecutor Respondent #197 (“It’s a hassle because doing everything remotely (like signing and 
getting fingerprints) takes more time. Also, it makes it harder for [defendants] to go into custody because 
they aren’t taken in immediately after a plea. Lastly, it seems like Zoom is not conducive to large 
dockets.”); Prosecutor Respondent #152 (“It’s more of a hassle than going to the courtroom, and there 
will inevitably be defendants who complain about it down the road.”); Judge Respondent #137 (“Review 
of documents is taking longer to process, we had to slow our process to allow time for documents to be 
reviewed, then e-filed and signed (by both parties).”).  
 283. See, e.g., Judge Respondent #58 (“All exhibits must be e-filed prior [to] a hearing so that all 
attorneys have access during the hearing.”); Judge Respondent #52 (“I make them bring exhibits to me 
the day before and [if] the attorneys do not comply[,] I reset the case.”); Judge Respondent #22 (“Take 
more frequent recesses for Exhibits to be electronically exchanged and reviewed.”); see also Judge 
Respondent #1 (“Giving extra time for the proceedings; making arrangements with witnesses to 
call/videoconference; discussing the case with the lawyers ahead of time.”). 
 284. Judge Respondent #68; see also Judge Respondent #102 (“Overall, the technology available thus 
far slows the proceedings, both in set up and conducting the actual proceeding.”). 
 285. Judge Respondent #137. 
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Logistical and technological difficulties can also make online 
proceedings especially burdensome for some defense attorneys. As one 
respondent explained: 


As of now, [the online format] weighs heavily against the defense in terms 
of time required, technology required, and access to technology (for 
defendants). The other parties, typically, just need to appear, whereas the 
defense needs to prepare a client over the same technology, with limited 
means for signatures or the ability to truly review documents together.286 


Remote hearings can also be less expeditious because they remove the 
opportunities for discussions and negotiations in the courtroom and thus slow 
down the resolution of the case. As one defense attorney respondent 
explained, “It has made it more difficult to meet with prosecutors, and has 
taken away the ability to work cases in the courtroom[,] which means it takes 
longer to get any plea deal done and our clients spend more time in jail, or 
just waiting to get into court.”287 Judges also lose the opportunity to prod the 
parties toward a resolution.288 


In brief, while large majorities of respondents agreed that remote 
proceedings save time and resources and expedite criminal proceedings, a 
sizeable group also provided examples of ways in which the online setting 
slowed down the process or was more burdensome on one or more groups. 
Further research is therefore needed to assess the overall efficiency of online 
proceedings, as well as its potentially differential impacts on certain groups, 
such as defense attorneys, indigent defendants, and rural criminal court 
communities. 


                                                                                                                 
 286. Defense Attorney Respondent #108; see also Defense Attorney Respondent #112 (“It is difficult 
for indigent defendants to come to my office and sign plea papers and then have to come again to my 
office for the Zoom hearing. Most of my indigent clients do not have access to a computer and/or [do not] 
know how to work Zoom.”); Defense Attorney Respondent #98 (“I have no interest in buying new 
equipment in order to participate in ‘you call the jail to Zoom in with a client and do the running to get 
documents accomplished and delivered to the jail and then Zoom into the jail again in order to do the 
plea.’ No thanks.”); Defense Attorney Respondent #195 (“It makes a lot more work for the defense 
attorney to get the papers signed by the Defendant and make sure he can access the online event.”); 
Defense Attorney Respondent #61 (“It’s created a ton of work for defense attorneys expected to play IT 
support, as well as give less tech-savvy defendants a crash course in how best to present themselves via 
video.”). 
 287. Defense Attorney Respondent #119; Prosecutor Respondent #80 (“I . . . think we will continue 
having in[-]person dockets because that is how cases get resolved.”); Prosecutor Respondent #156 (“[With 
online hearings,] the challenges in moving cases proves too cumbersome.”); Prosecutor Respondent #203 
(“[O]ur docket moves faster in person.”); see also Prosecutor Respondent #16 (“The unreliability of the 
technology, along with the lack of equal access to the technology, gives me significant concerns. Our job 
as prosecutors is strongly oriented toward people and service. It becomes much more difficult to have 
effective, personal conversations on serious matters when you're doing it through a screen. Some things 
will always be better face to face.”); Defense Attorney Respondent #57; (“Having all the players in one 
physical location makes solving problems in process easier.”). 
 288. Prosecutor Respondent #58 (“It’s easier for the judge to just have a regular [in-person] docket, 
and it’s harder for the judge to move cases when people don’t have to come to court.”). 
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Another potential benefit of virtual proceedings is that if they are 
broadcast on the Internet, they can make proceedings more broadly and easily 
available to the public. Streaming the proceedings online can make them 
more accessible to the family and friends of the defendant or the victim, to 
the media, and to the general public.289 The audience is no longer limited by 
the size of the courtroom, and geographical distance is not a barrier to 
attending.290 For example, the first online jury trial, featuring a speeding case 
out of Travis County, Texas, at times had an audience of over 1,000 people.291 
Not surprisingly, most respondents (61%) agreed that online proceedings 
enhance public access sometimes, often, or always. Prosecutors were again 
significantly more likely to agree with this statement than defense attorneys. 
Notably, state prosecutors and judges were much more likely to agree with 
this statement than their federal counterparts. This is not surprising given the 
different practices in making the proceedings accessible to the public—
live-streaming online for many Texas state courts versus providing an access 
code upon request for federal courts.292 


 
4. Disadvantages of Remote Criminal Proceedings 


 
The survey also assessed respondents’ views on certain potential 


disadvantages of online criminal proceedings. Table 3 lists ten potential 
disadvantages of online proceedings and indicates how often respondents 
thought that these statements were true. Table 3.1 then ranks the statements 
based on respondents’ level of agreement with them. 
 


Table 3. Disadvantages of Online Criminal Proceedings: Perceived 
Frequency 


 
The superscripts in the table (P, J, and D) indicate a statistically significant 
difference (𝑝<0.05) from the group indicated (P=prosecutors, J=judges, 
D=defense). For example, the “J” superscript in Defense-Rarely/Never 
indicates that the percent of defense attorneys who thought online criminal 
proceedings “never” or “rarely” interfere with attorney-client 


                                                                                                                 
 289. Defense Attorney Respondent #104 (“The best thing I experienced was public access by 
[YouTube]. Client family and friends in remote, [out-of-state] places could watch proceedings.”); 
Prosecutor Respondent #32 (“If anything could survive the pandemic, I would hope it would be the 
broadcasting of the hearings so that people could have a better understanding of what goes on inside a 
criminal or civil docket.”); State Judge Respondent #43 (“I am not sure how many people take advantage 
of it, but the proceedings are broadcast on YouTube and are much more accessible than someone having 
to come to the courthouse to watch the proceedings.”). 
 290. State Judge Respondent #126 (“The live broadcasting feature does allow more people to view 
the proceedings (not limited to courtroom size). Additionally, if someone lives too far away to travel to 
the courthouse, they are still able to see the proceedings.”). 
 291. Jake Bleiberg, Texas Court Holds Jury Trial in Traffic Crime Case over Zoom, AP NEWS (Aug. 
11, 2020), https://apnews.com/4e9d8013a7aa92f19551328a975e5579. 
 292. See supra notes 252–55 and accompanying text. 
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confidentiality is significantly different from the percent of judges who 
thought the same. 
 


Please review 
the following 
statements 
about online 
criminal 
proceedings and 
note whether 
they are never, 
rarely, 
sometimes, 
often, or always 
true. 


Group Rarely 
/Never 
(%) 
 


Sometimes 
(%) 


Often 
/Always 
(%) 


Chi-
Square 


 
The online 
setting interferes 
with attorney–
client 
confidentiality 


Defense 11.3  26 62.7  
𝑥 2


78.1,𝑁
333, 


𝑝  .0001 


Judges 51.9  27.1 21.0  
Prosecutors 


   


All 27.0 26.4 46.6  
 
The online 
setting makes it 
difficult for the 
parties to present 
the case 
effectively 


Defense 7.4 ,  27.2 ,  65.4 ,  


𝑥 4
87.81,𝑁
532, 


𝑝  .0001 


Judges 35.7  42.6  21.7  
Prosecutors 


24.9  44.8  30.3  


All 20.9 37.6 41.5  
 
The online 
setting makes it 
difficult for the 
parties to assess, 
and where 
necessary, 
challenge 
witness accounts 
or credibility 


Defense 3.0 ,  14.7 ,  82.3 ,  


𝑥 4
131.35,𝑁
517, 


𝑝  .0001 


Judges 31.4  44.4  24.2  
Prosecutors 


21.5  40.5  38.0  


All 16.8 31.5 51.6  
The online 
setting increases 
the risk that the 
defendant’s 
guilty plea is 
unknowing or 
involuntary  
 


Defense 47.2 ,  26.4  26.4 ,  


𝑥 4
80.42,𝑁
517, 


𝑝  .0001 


Judges 80.8  14.4 4.8  
Prosecutors 


83.6  12.3  4.1  
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All 69.1 18.2 12.8  
 
The online 
setting increases 
the risk that the 
defendant’s 
guilty plea is not 
factually based 


Defense 49.2 ,  27.4 ,  23.4 ,  


𝑥 4
82.60,𝑁
517, 


𝑝  .0001 


Judges 85.6  9.6  4.8  
Prosecutors 


85.6  10.3  4.1  


All 71.8 16.6 11.6  
 
The online 
setting makes it 
more likely that 
sensitive 
information will 
be disclosed to 
the public 


Defense 28.9 ,  31.0 40.1 ,  


𝑥 4
44.51,𝑁
518, 


𝑝  .0001 


Judges 54.0  32.3 13.7  
Prosecutors 


49.2  34.0 16.8  


All 42.7 32.4 24.9  
 
The online 
proceedings 
present special 
challenges in 
obtaining or 
preparing the 
relevant 
paperwork (e.g., 
signatures, 
fingerprints) 


Defense 6.2 17.4  76.4 ,  


𝑥 4
24.44,𝑁
526, 


𝑝  .0001 


Judges 14.3 34.9  50.8  
Prosecutors 


13.7 23.9 62.4  


All 11.0 24.1 64.8  
Frequent 
technology 
malfunction 
negatively 
affects the 
fairness of the 
proceeding 


Defense 25.3 ,  35.8 38.9 ,  


𝑥 4
55.62,𝑁
520, 


𝑝  .0001 


Judges 54.0  29.4 16.6  
Prosecutors 


54.9  31.9 13.2  


All 43.9 32.7 23.5  
 
Indigent 
defendants have 
difficulty 
accessing the 
technology 
necessary to take 
part in online 
proceedings 


Defense 15.0 ,  27.0 58.0 ,  


𝑥 4
101.27,𝑁
511, 


𝑝  .0001 


Judges 54.0  28.2 17.8  
Prosecutors 


44.9  37.1 18.0  


 All 35.8 31.1 33.0  
 Defense 30.3 ,  35.7 34.0 ,  
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The online 
setting makes it 
difficult for 
disabled 
defendants to 
participate in 
proceedings 


Judges 64.8  26.2 9.0  𝑥 4
73.43,𝑁
488, 


𝑝  .0001 


Prosecutors 


61.2  32.6 6.2  


All 50.2 32.1 17.6  
 


Table 3.1: Ranking of Disadvantages of Online Proceedings by 
Perceived Frequency 


 
The table summarizes the respondents’ ranking of disadvantages of online 
proceedings, based on how frequently respondents perceived each 
disadvantage to be true for online proceedings. 
 


1. Challenges in obtaining or preparing the relevant paperwork 
(e.g., signatures, fingerprints) 


 
2. Difficulties for the parties to assess, and where necessary, 


challenge witness accounts or credibility 
 


3. Difficulties for the parties to present the case effectively 
 


4. Interference with attorney–client confidentiality 
 


5. Difficulties for indigent defendants to access the technology 
necessary to take part in online proceedings 


 
6. Greater likelihood that sensitive information will be disclosed to 


the public 
 


7. Frequent technology malfunction negatively affects the fairness 
of the proceeding 


 
8. Difficulties for disabled defendants to participate in proceedings 


 
9. Increased risk that the defendant’s guilty plea is unknowing or 


involuntary  
 


10. Increased risk that the defendant’s guilty plea is not factually 
based 
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The top three disadvantages, which a large majority of respondents 
identified as occurring “sometimes,” “often,” or “always” in 
videoconferencing proceedings, were: (1) online proceedings present special 
challenges in obtaining or preparing the relevant paperwork (e.g., signatures, 
fingerprints); (2) the online setting makes it difficult for the parties to assess, 
and where necessary, challenge witness accounts or credibility; and (3) the 
online setting makes it difficult for the parties to present the case effectively. 
And while prosecutors were not asked this question, judges and defense 
attorneys ranked interference with attorney–client confidentiality as the next 
most frequent problem with online proceedings. 


With respect to the problems with preparing paperwork, all three groups 
believed this was a frequent problem with online proceedings. Open-ended 
responses revealed that many jurisdictions altered their approach to 
paperwork to address some of these issues—for example, by allowing and 
using digital signatures and making it easier to exchange documents 
online.293 While some judges still required defendants to come to the 
courtroom to get fingerprints taken,294 others adapted by “indicating different 
rules regarding personal information to [be provided to] the court in lieu of a 
fingerprint for identification.”295 Some defense respondents expressed 
frustration at the inconsistency and unpredictability of the online paperwork 
requirements.296 Several also expressed a concern that the defense bore the 
brunt of this burden: “I have to take the onus to set the hearing; communicate 
with the State, court and jail; gather all paperwork; go to the jail; scan and 
transmit endorsed paperwork to the prosecutor and court. If it falls apart, 
short of technical issues, I get blamed.”297 One defense attorney explained 
that he goes to obtain signatures in person at the jail because he is worried 
about providing ineffective assistance if he signs for his client.298 While the 
paperwork problems seem quite widespread, they are likely to be temporary. 
As respondents indicated, courts have begun taking measures to address this 


                                                                                                                 
 293. Defense Attorney Respondent #13.  
 294. Defense Attorney Respondent #61. 
 295. Defense Attorney Respondent #108. 
 296. Defense Attorney Respondent #61 (“It still changes every time about where/how they want the 
paperwork delivered[—]one day it’s supposed to have been e-filed, the next e-mailed to the judge’s 
assistant, the next e-mailed to the clerk, etc.”); Defense Attorney Respondent #111 (“In this jurisdiction, 
as I am sure [it is] all over, there is no consistency in the online application proceedings. You have to 
guess how each court wants to do the paperwork, whether with [fingerprints], or the types of paperwork 
they want. If they were all more consistent, everyone would understand and facilitate the process.”); 
Defense Attorney Respondent #201 (“Some courts are requiring us to go to the jail for the signatures and 
fingerprints, while others are allowing us to sign for our client as long as they are in agreement with that.”). 
 297. Defense Attorney Respondent #7; see also Defense Attorney Respondent #31 (“It actually takes 
more time for defense. We still have to see clients, review paperwork with them in person, then take 
paperwork to clerk/court or scan to them. We are spending more of our resources doing these video 
pleas.”). 
 298. Defense Attorney Respondent #198; (“Regardless of [] Covid-19[,] I go see my client and obtain 
his signature on all [paperwork]. I have been given the option to sign my client’s name and have him sign 
a waiver. Not me. That’s a Writ waiting to happen.”). 
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problem, and new technological and logistical fixes—e.g., digital signatures 
and fingerprint kiosks—are emerging.299 


While the paperwork issues are in the process of being solved, two other 
frequently mentioned problems are likely to persist even after the pandemic 
is over. A large majority of all three groups of respondents agree that the 
online setting makes it difficult for the parties to assess and challenge witness 
accounts or credibility, and defense attorneys were almost unanimous that 
this was a problem with remote proceedings.300 In open-ended responses, 
defense attorneys expressed their strong views on why face-to-face 
confrontation is critical: 


 
The defense of a criminal defendant is a play in human nature. To [j]udge 
the credibility of witnesses and of the venire requires of the trial lawyers the 
access to the person of the subject. It is not possible to make sure evaluations 
via a video screen. As to defendant[s] and their right of confrontation[,] the 
video is not capable of redeeming that right.301 
 


Confrontation requires face-to-face examination, and fact finders 
must be able to see a witness’[s] reaction to questioning in the flesh, where 
they can observe body language. And witnesses should not feel the safety 
of video distancing during questioning. They need to feel confronted, and 
the eyes of scrutiny upon them.302 


 
I have, over objection, cross examined a witness over Skype. This was 


pre[-]pandemic because the witness was out of state. This was a terrible 
experience. You cannot see who else is in the room, nor can you see what 
the witness is reviewing while testifying. Additionally, there is no easy way 
to cross examine a witness with documents. You cannot show the witness 
specific passages that you are asking them about. All they have to say is “I 
can’t see it.” I don’t know if they really couldn’t see it or if[,] I suspect, they 
just didn’t want to be asked about it. Very, very frustrating. I don’t see this 
as ever being helpful for the defense, regardless of how much time or money 
it saves the courts.303 


 


                                                                                                                 
 299. See infra Part IV.B. 
 300. See supra Table 3. 
 301. Defense Attorney Respondent #84; see also Defense Attorney Respondent #167 (“Very slippery 
slope to complete destruction of the right to confront and cross examine.”); Defense Attorney Respondent 
#201 (“Again, I have not experienced this personally in my settings (yet)[,] but it would be difficult to 
confront a witness with impeachment evidence[,] and they are not face-to-face with anyone[,] which 
makes it easier to lie and more difficult for a juror to identify that.”); Defense Attorney Respondent #44 
(“The right to confront is not satisfied by video I do not believe. Easier to lie via video in my mind. Jurors 
will be far more distracted.”); Defense Attorney Respondent #173 (“It is extremely hard to effectively 
question a witness and judge credibility.”); Defense Attorney Respondent #160 (“It is more challeng[ing] 
to cross-examine remote witnesses as delays and ‘tells’ make the process clunkier.”). 
 302. Defense Attorney Respondent #30. 
 303. Defense Attorney Respondent #156. 
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Some were also concerned that witnesses may be coached off camera and 
may not be able to be sequestered during the testimony of other witnesses.304 


Likewise, a large majority of all three groups agreed that the online 
setting makes it difficult for the parties to present the case effectively 
sometimes, often, or always. Defense attorneys (at 93%) were again 
significantly more likely to agree with this statement than prosecutors (at 
75%) or judges (at 64%).305 As one attorney explained, “invoking the rule,306 
presenting evidence, and even reading your client, the judge, or opposing 
counsel is fairly difficult.”307 Some noted it is also more burdensome to 
present exhibits or enter physical objects into evidence via video.308 A 
prosecutor further explained that it is challenging to call witnesses when they 
are not comfortable with technology or need an interpreter.309 Some also 
noted that the inability to “read” the body language of others or to use one’s 
own body language “to add emphasis” are other disadvantages of the remote 
format.310 


With respect to all but one of the statements about the disadvantages of 
video proceedings, there were statistically significant differences between the 
responses of defense attorneys and the responses of judges and 
prosecutors.311 Specifically, compared with prosecutors and judges, a 
significantly larger percentage of defense attorney respondents perceived the 
disadvantages of online proceedings to be present “sometimes,” “often,” or 
“always.” This is not too surprising because among the three groups, defense 
attorneys are most likely to have directly experienced, or seen their clients 
experience, the disadvantages of online proceedings. In many ways, the 
burdens of online proceedings fall disproportionately on the defense, whereas 
the benefits are more likely to be evenly divided or to accrue more to the 
court and the prosecution.312 


                                                                                                                 
 304. Defense Attorney Respondent #90 (“I want face[-]to[-]face confrontation with all parties 
involved before the judge. Much harder to invoke ‘the rule’ or know who else is in the room coaching a 
witness in their testimony. Someone could be providing a witness note or answers.”). 
 305. See supra Table 3. 
 306. TEX. R. EVID. 614; Caron v. State, 162 S.W.3d 614, 618 (Tex. App.—Houston [14th Dist.] 2005, 
no pet.) (“Texas Rule of Evidence 614, also known as ‘the Rule,’ prevents witnesses from remaining in 
the courtroom during the testimony of other witnesses.”).  
 307. Defense Attorney Respondent #108; see also Prosecutor Respondent #151 (“It sometimes makes 
it difficult to effectively present a witness.”). 
 308. Defense Attorney Respondent #155; Prosecutor Respondents ##13, 17; see also Prosecutor 
Respondent #16 (“Visual aids such as timelines, video[,] and audio may be very difficult to present 
through [Z]oom.”); Prosecutor Respondent #137 (“Offering or showing a witness an exhibit before 
publishing to the court will be a challenge but we have yet to have this come up.”); Prosecutor Respondent 
#154 (“It makes it difficult to present evidence[,] [e]specially physical evidence.”). 
 309. See, e.g., Prosecutor Respondent #117. 
 310. Prosecutor Respondent #122. 
 311. The statement about attorney–client confidentiality was only presented to judges and defense 
attorneys, so the responses show a statistically significant difference only between these two groups. 
 312. See Poulin, supra note 98, at 1097. 
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For example, whereas 89% of defense attorneys agreed that the online 
setting “sometimes, often, or always” interferes with attorney–client 
confidentiality, only 48% of judges believed that this was “sometimes, often, 
or always” true. The difference is not too surprising. Defense attorneys are 
more likely to have personally experienced the problem and thus are more 
aware of its frequency. Because confidentiality is central to their ability to do 
their job, defense attorneys are also likely to be more sensitive to the risks to 
attorney–client confidentiality. Finally, defense attorneys are more likely to 
consider how the online setting during the pandemic has transformed their 
overall relationship with their clients—not merely during the court 
proceeding itself, but also during pretrial or post-trial consultations. For 
example, in-person visits have been banned at many jails or are avoided by 
defense attorneys concerned about the health risks.313 Furthermore, even 
remote conference capability has not been easily accessible for many 
detained clients and has prevented timely consultation.314 As one attorney 
explained: 


It is extremely difficult to communicate with clients before and after court 
appearances. Provided that there aren’t any curveballs and that I have been 
able to speak with my client thoroughly in advance, the hearings go 
smoothly. But often before initials I am only given [ten] minutes to speak 
to two clients, which is insufficient and impairs the attorney[–]client 
relationship (they feel rushed) and the proceedings (where the client needs 
further explanation, a break in the proceedings is necessary although some 
judges seem irked).315 


 Detainees placed in quarantine as a result of a coronavirus outbreak in 
their unit have at times not been permitted to speak to their attorneys at all 
during the quarantine.316 And video conference availability is limited in some 
jails, making it difficult for defense attorneys to make video appointments or 
discuss the case in sufficient detail with a client.317 When consultation does 
occur, another problem is that the evidence cannot be easily reviewed with 


                                                                                                                 
 313. See, e.g., Candice Norwood, Criminal Defendants in Limbo as Trials Put on Hold During 
Pandemic, PBS (May 22, 2020), https://www.pbs.org/newshour/nation/criminal-defendants-in-limbo-as-
trials-put-on-hold-during-pandemic. 
 314. See, e.g., id. 
 315. Defense Attorney Respondent #140. 
 316. See, e.g., Spencer S. Hsu, D.C. Jail Inmates with Coronavirus Barred from Access to Lawyers, 
Family, Showers and Changes of Clothing, Inspectors Say, WASH. POST (Apr. 15, 2020), https://www. 
washingtonpost.com/local/legal-issues/dc-jail-inmates-with-coronavirus-barred-from-access-to-lawyers 
-family-showers-changes-of-clothing-inspectors-say/2020/04/15/69a86c9e-7f36-11ea-9040-68981f488 
eed_story.html; E-mail from Dallas County Defense Attorney, to Jenia Turner, Professor, SMU Dedman 
Sch. of L. (Apr. 16, 2020) (“It is now my understanding that the entire south tower of the jail is under 
quarantine. When a client is on quarantine, we cannot even video conference them.”). 
 317. Courts Deliver Justice Virtually Amid Coronavirus Outbreak, supra note 223. 
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the client via video.318 And attorneys express concern that they cannot always 
ensure the privacy of video consultations with detained clients.319 Given their 
first-hand experience with restricted attorney–client communications during 
the pandemic, it is not surprising that defense attorneys were significantly 
more likely than judges to see the online format as impairing attorney–client 
confidentiality. 


That said, many judge respondents are aware of these concerns. Close 
to half of judge respondents noted that problems with attorney–client 
confidentiality occur at least some of the time in online proceedings. About 
a dozen judges acknowledged the problem in open-ended responses as well. 
When asked whether they have had to take any special measures to ensure 
the fairness and integrity of online proceedings, eleven judges noted that they 
had taken such measures (e.g., ensuring there is a private line of 
communication, providing breaks for confidential communications, 
informing defendants of their right to communicate privately with their 
attorneys) to protect attorney–client confidentiality.320 


Defense attorneys were also significantly more likely to agree that the 
following problems occur in online criminal proceedings sometimes, often, 
or always: (1) “the online setting makes it more likely that sensitive 
information will be disclosed to the public”; (2) indigent defendants have 
difficulty accessing the technology necessary to take part in online 
proceedings (85% of defense attorneys versus only 46% of prosecutors and 
56% of judges); (3) the online setting makes it difficult for disabled 
defendants to participate in proceedings (70% of defense attorneys versus 
only 39% of prosecutors and 35% of judges); and (4) frequent technology 
malfunction negatively affects the fairness of the proceeding (75% of defense 
attorneys versus only 46% of prosecutors and judges). 
                                                                                                                 
 318. See, e.g., Defense Attorney Respondent #108 (“The other parties, typically, just need to appear, 
whereas the defense needs to prepare a client over the same technology, with limited means for signatures 
or the ability to truly review documents together.”); Defense Attorney Respondent #161 (“Attorneys need 
to build a relationship with our clients, and video makes that nearly impossible.”); Defense Attorney 
Respondent #20 (“Representing people is about developing relationships and the process is much more 
difficult online . . . .”). 
 319. E.g., Defense Attorney Respondent #200 (“There is no way to determine if detention officers 
are listening to what [the] client and attorney are saying. Depending on the room being used, there may 
be no private areas for [the] client to use.”); Defense Attorney Respondent #63 (“I also do not trust the 
jail process to keep the attorney–client privilege when we cannot visit clients in jail and only by 
videoconference.”). 
 320. See, e.g., Judge Respondent #104 (“I insist [that there be] a direct line (cell phone or landline) 
between the lawyer and the defendant who are in different locations.”); Judge Respondent #100 (“I make 
sure that defendants have had sufficient time to confer with counsel and if not I take a break to give them 
the time they need to prepare for hearings. I also make sure that defendants can confer with counsel during 
evidentiary hearings and will recess if necessary to give them time to prepare.”); Judge Respondent #55 
(“Providing for more time, greater effort to ensure the defendant has had plenty of time talking with his 
attorney privately.”); Judge Respondent #37 (“Had to figure out ways for the defendant to communicate 
with his/her attorney while in the state jail custody and appearing remotely when the attorney is not 
present.”); Judge Respondent #3 (“I’ve had to ensure that the defendant can communicate with his attorney 
at any[] time during the proceedings in private manner.”). 
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Open-ended responses reveal how these problems can arise and how 
they can be addressed. When it comes to indigent defendants, one prosecutor 
noted that “[a]lthough many defendants can access camera phones and 
[Z]oom, they may have a much more difficult time finding free Wi-fi, 
especially in times when places like public libraries may be shut down due 
to social distancing.”321 Another prosecutor explained how such concerns 
have been addressed: 


Most families of indigent defendants have been able to download the Zoom 
app on their phone or laptop. As for defendants themselves, we have dealt 
with jail defendants who are brought to court to use the court technology. 
The bond defendants can come to Magistrate Court or use their attorney’s 
technology if necessary.322 


In non-pandemic times, when such problems arise, judges can also 
switch to in-person proceedings.323 Some prosecutors noted, however, that 
they do not have firsthand knowledge about the experiences of disabled or 
indigent defendants with online technology, which likely explains the 
significant difference in the responses of prosecutors and defense attorneys. 


When it comes to technology malfunctioning, the main concern is that 
interruptions in the connection can cause one of the participants to miss an 
important statement.324 One defense attorney related a significant disruption 
as a result of a technology glitch: “I was kicked off a proceeding that 
continued without me. When I logged back on, it was over and no one had 
noticed I had not been present. Very disconcerting.”325 Some respondents 
noted that technological difficulties are likely to be a greater problem in rural 
areas, where broadband Internet is often unavailable: “Many of the people 
and places in our rural county (including the courthouse) lack consistent, 
strong wireless internet connections. Defendants without internet access 
can’t attend online. Even our felony court reporter had trouble losing 
connection with the one or two hearings she tried.”326  


The first online criminal jury trial, conducted by a justice of the peace 
in Austin, Texas, did feature numerous audio glitches that caused jurors to 
ask the prosecutor to repeat herself.327 Likewise, our observation of fifty-nine 


                                                                                                                 
 321. Prosecutor Respondent #16. 
 322. Prosecutor Respondent #137. 
 323. Prosecutor Respondent #28 (“In these situations, our judges just opt out of electronic 
proceedings, going forward with in-person, instead.”). 
 324. See, e.g., Defense Attorney Respondent #75 (“There are moments [because] of connectivity 
issues or other glitches where a statement is indecipherable.”); Defense Attorney Respondent #191 
(“Every []one I’ve done has had some tech glitch[,] from no sound to judge being dropped out mid-
hearing.”). 
 325. Defense Attorney Respondent #211. 
 326. Prosecutor Respondent #16. 
 327. This is based on the author’s own observations. For a similar report, see Bleiberg, supra note 
291. 
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online plea hearings in Texas revealed audio or connection problems in about 
20% of cases.328 An observational study of online family court proceedings 
during the pandemic also found that close to 50% of the proceedings “had 
some kind of problem with technology, although many were minor and 
quickly resolved (e.g. problems logging in, audio quality[)].”329 As some 
respondents acknowledged, technological malfunctions are less likely to 
affect the fairness of the proceeding if judges take special care to ensure that 
everyone can hear and see well throughout the proceeding. 


Respondents were least likely to be concerned that the online setting 
would increase the risk of unknowing, involuntary, or factually baseless 
pleas. Here, again, defense attorneys are significantly more likely to agree 
that online proceedings feature this problem: Whereas 51%–53% of defense 
attorneys believe that online proceedings “sometimes, often, or always” 
increase the risk of involuntary, unknowing, or factually baseless pleas, only 
14%–20% of prosecutors and judges believe the same. It is possible that 
defense attorneys are more likely to see this as a problem because of their 
closer relationship to their clients and thus better understanding of the 
pressures that might lead a defendant to take a guilty plea. As commentators 
have observed, a serious concern with the combination of infected jails, 
suspension of jury trials, and the availability of online plea hearings is that 
some innocent defendants might plead guilty to avoid the heightened risk of 
contracting COVID-19 in jail.330 Even in ordinary times, pretrial detention 
increases the pressure on defendants to plead guilty and can lead innocents 
to admit guilt to obtain a quicker release from jail.331 In the current 
emergency, when the coronavirus pandemic threatens the health and even the 
life of pretrial detainees, the pressure to plead guilty to avoid this risk of 
infection is significantly greater.332 


Observations of fifty-nine plea hearings across eighteen different Texas 
courts and twelve counties in June 2020 showed that the average duration of 
the online plea hearings was roughly seven minutes, and the median was six 
minutes.333 Online plea hearings therefore appear to be only slightly shorter 


                                                                                                                 
 328. See infra note 333 and accompanying text. 
 329. Elizabeth Thornburg, Observing Online Courts: Lessons from the Pandemic, 54 FAM. L.Q. 
(forthcoming 2020), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3696594. 
 330. E.g., Johnson, supra note 5. 
 331. E.g., Jenia Turner, Plea Bargaining, in 3 REFORMING CRIMINAL JUSTICE: TRIAL AND PRE-TRIAL 


PROCESSES 73, 82 (Erik Luna ed., 2017) (citing studies). 
 332. Johnson, supra note 5; see also McCullough & Platoff, supra note 136 (“He said a plea deal isn’t 
always the best route, either, and mentioned—without naming names—that he’s aware of at least one 
prosecutor who tried to use fear of catching the virus in jail to sway a defendant to take the offer already 
on the table.”). 
 333. My research assistant Brooke Vaydik observed the hearings online and documented and coded 
them. Of the hearings observed, forty-one concerned felonies, four concerned misdemeanors, and in 
fourteen, the level of charges was unknown.  
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than in-person plea hearings.334 Notably, in 83% of the online hearings 
observed, the judges did not inquire into the factual basis of the guilty plea. 
The lack of inquiry into the factual basis at the hearing is not surprising, as 
the Texas Code of Criminal Procedure provides that the factual basis of a 
guilty plea can be satisfied through a written stipulation of facts.335 That said, 
particularly given the additional pressures on defendants to plead guilty 
during the pandemic, the better practice for judges would be to inquire into 
the factual basis at the hearing so as to ensure that the defendant understands 
and agrees with the stipulations and that the guilty plea is truly voluntary and 
knowing.  The brevity of online hearings and the lack of in-depth inquiry into 
the basis for the guilty plea may help explain defense attorney survey 
concerns regarding online guilty pleas.336 


The survey also asked respondents to opine whether, in their view, the 
online format was more likely to produce decisions more favorable to the 
defense, produce decisions more favorable to the prosecution, or make no 
difference on the outcome. Once again, there was a significant difference 
between the responses of defense attorneys, and those of prosecutors and 
judges. Whereas 72% of defense attorneys believed that online proceedings 
tend to lead to less favorable outcomes for the defense, only about 5% of 
prosecutors and judges thought so. The large majority of prosecutors and 
judges instead thought that the online format made no noticeable difference 
to the outcome of the proceeding. 


 
 
 
 


 


                                                                                                                 
 334. Allison D. Redlich, The Validity of Pleading Guilty, in 2 ADVANCES IN PSYCHOLOGY AND LAW 
1–4, 13, 20–21 (Brian H. Bornstein & Monica K. Miller eds. 2016) (discussing studies showing that plea 
hearings last on average less than ten minutes and that most tender-of-plea forms omit mention of factual 
guilt); Amy Dezember et al., Understanding Misdemeanor Guilty Pleas: The Use of Judicial Plea 
Colloquies to Examine Plea Validity (draft manuscript on file with author) (finding that plea hearings in 
misdemeanor cases lasted on average slightly less than eight minutes, while in felony cases they lasted on 
average slightly longer than fourteen minutes). 
 335. TEX. CODE CRIM. PROC. ANN. art. 1.15 (“[I]t shall be necessary for the state to introduce 
evidence into the record showing the guilt of the defendant and said evidence shall be accepted by the 
court as the basis for its judgment and in no event shall a person charged be convicted upon his plea 
without sufficient evidence to support the same. The evidence may be stipulated if the defendant in such 
case consents in writing, in open court, to waive the appearance, confrontation, and cross-examination of 
witnesses, and further consents either to an oral stipulation of the evidence and testimony or to the 
introduction of testimony by affidavits, written statements of witnesses, and any other documentary 
evidence in support of the judgment of the court. Such waiver and consent must be approved by the court 
in writing, and be filed in the file of the papers of the cause.”). 
 336. Given the novelty of online hearings and the various additional pressures of the pandemic on 
judges and lawyers, it is possible that additional safeguards will be adopted over time as participants 
become more accustomed to the new mode of proceedings. We are continuing our observations of plea 
hearings in Texas and other states and will report on these findings in a future paper. 
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Table 4. Perceived Effect of Online Format on the Outcome 
 
The superscripts in the table (P, J, and D) indicate a statistically significant 
difference (𝑝<0.05) from the group indicated (P=prosecutors, J=judges, 
D=defense). For example, the “P” superscript in Defense-“Favorable to 
Defense” box indicates that the percent of defense attorneys who thought 
online criminal proceedings were favorable to the defense is significantly 
different from the percent of prosecutors who thought the same. 
 


 Group Favorable 
to Defense 
 
(%) 


No 
Noticeable 
Difference 
(%) 


Favorable 
to 
Prosecution 
(%) 


Chi-Square 


 
Compared to 
in-person 
proceedings, 
do online 
proceedings 
tend to lead 
to more 
favorable 
outcomes for 
the 
prosecution, 
for the 
defense, or 
make no 
difference? 


Defense 7.7   20.7 ,  71.6 ,  


𝑥 4
213.72 ,𝑁
427, 


𝑝  .0001 


Judges 13.9  81.5  4.6  
Prosecutors 19.5  75  5.5  


All 13.8 56.9 29.27  


   
IV. THE FUTURE OF REMOTE CRIMINAL JUSTICE 


 
While videoconference criminal proceedings were until recently rare 


occurrences, the experiment with online justice during the coronavirus 
pandemic is likely to change that. Once courts and practitioners become 
accustomed to online hearings, they are apt to use them more broadly in 
ordinary times.337 This Part discusses the views of survey respondents on the 
future of online criminal justice and then offers recommendations on how the 
online format can be used without undermining the fairness and integrity of 
criminal proceedings. 


 
 


 


                                                                                                                 
 337. See supra note 17 and accompanying text. 
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A. Survey Findings 
 


Respondents displayed broad consensus that some form of online 
criminal justice will continue to be used in the future. More than 
three-quarters of survey respondents said they expect video proceedings to 
be used more frequently after the pandemic is over. When asked whether they 
would like to see video proceedings used more frequently after the pandemic, 
however, the three groups had different reactions, as laid out in Table 5. 


 
Table 5. Preference for Continued Use of Online Criminal Proceedings 
 
The superscripts in the table (P, J, D, F, and S) indicate a statistically 
significant difference (𝑝<0.05) from the group indicated (P=prosecutors, 
J=judges, D=defense, F=federal, S=state). For example, the “P” 
superscript in the Defense box indicates that the percent of defense attorneys 
who would like to see online criminal proceedings used more frequently after 
the pandemic is over is significantly different from the percent of prosecutors 
who thought the same. 
 


 All 
(%Yes) 


Defense 
(%Yes) 


Judges 
(%Yes) 


Prosecutors 
(%Yes) 


Chi-
Square 


 
Would you like 
to see online/ 
videoconference 
proceedings used 
more frequently 
in criminal cases 
after the 
pandemic  
is over?  
 


59.25 47.6  59.8 70.3  


𝑥 2
20.46,𝑁
508 


𝑝
 .0001 


 
Table 5.1. Preference for Continued Use of Online Criminal 


Proceedings: 
Federal vs. State 


 
 Group Federal 


(%Yes) 
State 
(%Yes) 


Chi-Square 


 
Would you 
like to see 
online/video 
conference 
proceedings 
used more 


Defense 57.9 51.2 𝑥 1 0.28 ,𝑁 159, 
𝑝 .5957 


Judges 47.6 66.3 𝑥 1 3.24 ,𝑁 122, 
𝑝 .0718 


Prosecutors 37.5    72.9   𝑥 1 8.74 ,𝑁 193, 
𝑝 .0048 







260 TEXAS TECH LAW REVIEW [Vol. 53:197 
 


frequently in 
criminal 
cases after 
the pandemic 
is over?  
 
 


 
The defense bar is the most divided on the value of online proceedings 


in ordinary times. A slight majority of defense attorneys (52%) said they 
would not wish to see video proceedings being used more frequently, even 
though roughly 75% expect it would happen anyway. The other two groups—
judges and prosecutors—have a more favorable view of the utility of online 
proceedings after the pandemic is over, with prosecutors being the most 
favorably inclined. Among judges, around 60% would like to see video 
proceedings used more frequently after the pandemic, but a higher number 
(78%) expect this to happen. Among prosecutors, around 70% would like to 
see the proceedings be used more frequently after the pandemic is over, and 
a slightly higher percent (78%) expect this to occur. 


Notably, there is a significant difference in the responses of federal and 
state prosecutors: only a minority (37%) of federal prosecutors would like to 
see the continued use of online criminal proceedings, compared to 73% of 
their state counterparts. Similarly, among judges, federal judges (at 48%) are 
less likely than their state colleagues (at 66%) to favor continued use of online 
proceedings.338 The differences between state and federal judges and state 
and federal prosecutors on this question are not too surprising in light of 
responses to other questions in the survey. For example, federal prosecutors 
(at 40%) were more likely than their state counterparts (at 17%) to believe 
that online proceedings tend to favor the defense.339 Federal judges were 
significantly less likely than their state counterparts to believe that online 
proceedings bring time and resource savings for the participants or that they 
make the proceedings more broadly accessible to the public.340 At the same 
time, they were also less likely to believe that the various disadvantages of 


                                                                                                                 
 338. This difference, however, fell just short of the threshold of statistical significance. 
 339. This difference, however, fell short of the threshold of statistical significance even though the 
overall response—whether online proceedings were less favorable to the prosecution, more favorable to 
the prosecution, or made no noticeable difference—was affected by whether a prosecutor practiced at the 
federal or state level (P=0.032). 
 340. The differences between state and federal judges were statistically significant on the questions 
whether online proceedings save time and resources for defense attorneys, defendants, and prosecutors; 
and whether online proceedings make the proceedings more broadly accessible to the public. They fell 
short of the threshold of statistical significance for the question of whether online proceedings save time 
and resources for the court—61.5% of federal judges thought this happened sometimes, often, or always, 
whereas 75% of state judges thought so.  
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online proceedings occur often.341 It appears they were just less convinced 
that online proceedings bring sufficient advantages to be worth even the rare 
costs and difficulties that accompany the novel format. 


From the open-ended answers to these questions, one can glean a more 
in-depth understanding of these results. Those who favor using online 
proceedings after the pandemic provided several broad reasons for their 
views. 


First, as expected, many respondents emphasize the time and resources 
saved by videoconference proceedings as the main reason for wanting video 
to be used more often.342 The responses emphasize reduced travel and waiting 
times, and some mention cost savings and safety gains that would result from 
not having to transport inmates to the courtroom for certain proceedings.343 
These advantages are expected to continue even after the pandemic is over. 


Similarly, certain respondents emphasized that online hearings help 
secure witness testimony more easily: 


I would like to see the use of video conferencing expanded for witness 
testimony, at least. It can often be difficult to get witnesses in to testify from 
out of town. I think the technology is sophisticated enough now to allow for 
a witness to testify and still meet constitutional and practical requirements 
for an adversarial criminal hearing. It would let us use our time and 
resources more efficiently instead of having to pay to fly/drive in witnesses 
and prevent from having to reset hearing a number of times due to travel 
requirements.344 


                                                                                                                 
 341. Federal judges were significantly less likely than their state counterparts to believe that the 
following disadvantages of online proceedings were present sometimes, often, or always: (1) the online 
setting makes it difficult for the parties to present the case effectively; (2) the online setting makes it 
difficult for the parties to assess and, where necessary, challenge witness accounts or credibility; (3) the 
online setting makes it more likely that sensitive information will be disclosed to the public; (4) indigent 
defendants have difficulty accessing the technology necessary to take part in online proceedings; and 
(5) the online setting makes it difficult for disabled defendants to participate in proceedings. 
 342. See, e.g., Prosecutor Respondent #99 (“In addition to all benefits already stated (e.g., time, cost, 
judicial resources) the ability to participate in online/videoconference proceedings from home in urban 
areas aids in reducing traffic congestion and commute times. This allows prosecutors (depending on where 
they live in relation to the courthouse) to get more done in a day.”); Prosecutor Respondent #89 (“I think 
it would save time and resources for everyone involved.”); Defense Attorney Respondent #46 (“Too many 
times, we sit in Court waiting for the plea. We can sit all morning waiting for a plea and waste the entire 
morning. If the plea is done virtually, then I can sit at my desk and work while the Court is handling other 
business. Also, I would save travel time for out[-]of[-c]ounty pleas.”). 
 343. Prosecutor Respondent #59 (“[T]he big benefit for the county is a reduction in transportation 
from jail to court as our jail is located quite far from the courthouse. We also have capacity issues with 
the holding cells in the courthouse and some defendants have to be reset because there are too many on 
the docket. Hopefully, this will eliminate that problem.”); see also Prosecutor Respondent #97 (“Avoids 
transportation issues with inmates in custody. Safe and Secure.”). 
 344. Prosecutor Respondent #26; Prosecutor Respondent #7 (“Again, it would be a great way to cut 
down on expenses and help to not waste as much time for those witnesses who have to travel to testify. 
This is especially true for Chemist and Medical examiners who need to be in the lab but often can’t be 
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Likewise, certain respondents thought online proceedings could help 
secure the presence of defendants in misdemeanor cases, especially when it 
comes to indigent defendants in rural counties.345 Preliminary evidence from 
remote proceedings during the pandemic suggests that the online format did 
reduce the failure to appear rate in some jurisdictions.346 


Some defense attorney respondents also noted that video consultations 
make it easier to “check in” with clients.347 Again, this benefit would be 
especially valuable in rural areas, where lawyers or clients would often have 
to drive significant distances to meet in person.348 In brief, the convenience 
of video proceedings, which facilitates access for defendants and witnesses 
and helps ease lawyer–client consultations, is a benefit that is expected by 
many respondents to remain important even after the pandemic. 


A few respondents also emphasized the benefits of broader publicity 
coming with online hearings: 


I think it is fantastic that more people can view what is going on inside our 
courtrooms. I have never felt our system more accessible and transparent 
before, and I think that should continue. If anything could survive the 
pandemic, I would hope it would be the broadcasting of the hearings so that 
people could have a better understanding of what goes on inside a criminal 
or civil docket.349 


While in ordinary times, members of the public can always attend 
proceedings in person, the convenience of viewing proceedings from a 
computer or a phone can enhance public access. As noted earlier, more than 
1,000 spectators watched the first online jury trial for a traffic misdemeanor 
case.350 Our observations of dozens of plea hearings in counties across Texas, 
which helped inform this Article, were also facilitated by the online format. 


At the same time, roughly one-third of respondents who would like to 
see the continued use of video proceedings after the pandemic added 
important qualifications that video should be used for some proceedings but 


                                                                                                                 
because they are having to travel all over the state to testify. I anticipate using videoconferencing to be an 
effective way to cut down on a good amount of cost and waste.”). 
 345. Prosecutor Respondent #22 (“I am in a rural county with an FTA [failure to appear] rate of 40% 
on DWLI [Driving While License Is Invalid] cases. Perhaps video could allow many lower income 
defendants to appear instead of not having means to appear.”); Defense Attorney Respondent #78 (“Most 
appearances for defendants could be achieved online to assure presence.”).   
 346. NAT’L CTR. FOR STATE CTS., supra note 113. 
 347. Defense Attorney Respondent #33 (“Having videoconferencing at the jail has been a great thing. 
I can have a meeting just to “check in” which may only last 5 minutes but I have made contact with my 
client to give a status update and see if they have any questions or issues that need to be addressed.”); 
Defense Attorney Respondent #180. 
 348. See supra notes 101–02, 262–63 and accompanying text. 
 349. Prosecutor Respondent #32. 
 350. Bleiberg, supra note 291. 
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not others.351 A number of respondents identified initial appearances, bond 
hearings, status hearings, and certain other uncontested pretrial hearings as 
suitable for videoconference.352 Some attorneys went further and thought 
suppression hearings, plea hearings, or even bench trials would be 
appropriate to conduct online.353 But many categorically opposed the idea of 
conducting virtual jury trials, and some expressed the same view about 
contested proceedings more broadly:354 


 
I think that the online/videoconference proceedings can make the practice 
of criminal law much more efficient, once in person proceedings are back 
in place at the same time. There are things that can be done much more 
quickly and efficiently online but there are some things, such as contested 
hearings, pleas[,] and trials that really need to be conducted in person in 
order to be efficient. I believe that the combination of both mediums will 
help advance the practice as a whole.355 


                                                                                                                 
 351. Prosecutor Respondent #92 (“In certain proceedings. Not all. While it’s been [a]ffecting 
[d]etention [h]earings, most of the docket has remain stagnant.”); Prosecutor Respondent #80 (“For certain 
types of hearings only: bond hearings, certain pre-trial matters, but anything with serious implications I 
would want in person.”); Prosecutor Respondent #79 (“Much of ‘docket’ time is waiting for [the] 
[d]efendant and his/her attorney to arrive. Often, defense attorneys have not reviewed discovery or the 
case file prior to docket and may not have even communicated with [d]efendant (‘hey, do you know what 
my guy looks like?’). These initial settings are a waste of time, lugging case files back and forth, etc. If 
discovery and these initial settings can be conducted electronically, it is more likely that cases can be 
resolved with fewer in-court settings[—]so long as people do work in between settings.”); Prosecutor 
Respondent #73 (“For certain hearings, such as bond modification hearings, online proceedings are more 
efficient. It does save time because if done correctly, you are given a time slot and do not have to waste 
time in [c]ourt waiting for the [j]udge to become available.”). 
 352. Defense Attorney Respondent #104 (“I expect to see expanded use for oral arguments in 
appellate cases, arraignments and bond hearings at the trial level.”); Defense Attorney Respondent #109 
(“[I would like to see them used more frequently after the pandemic] [f]or routine docket calls to assess 
the progress toward resolution of the case. For actual hearings and trials I think they are either less useful 
or affirmatively harmful to the defendants.”); Defense Attorney Respondent #84 (“I oppose any blanket 
use of video/online conferencing on anything but non-substantive hearings or proceedings. I have no 
problem with [] online docket calls. However, most everything else in a criminal defense needs to be live 
and in person. The defense of a criminal defendant is a play in human nature. To [j]udge the credibility of 
witnesses and of the venire requires of the trial lawyers the access to the person of the subject. It is not 
possible to make sure evaluations via a video screen. As to [defendants] and their right of confrontation[,] 
the video is not capable of redeeming that right.”); Defense Attorney Respondent #41 (“Only for 
arraignments and other non-issue settings.”). 
 353. Prosecutor Respondent #81 (“I do not think that online criminal proceedings are practical in the 
context of a criminal jury trial due to concerns about juror distractions/attention, constitutional concerns 
related to the 5th [A]mendment, reading witnesses demeanor, among other things. However, for bench 
trials and other evidence & motion hearings/pretrial conferences, it is a wonderful tool that we should 
have been using more frequently prior to the Covid-19 pandemic.”); Defense Attorney Respondent #130 
(“Mainly agreed pleas or minor hearings. I do not think this is appropriate for a contested trial.”). 
 354. Defense Attorney Respondent #75 (“I hope that they will be used more in the future for 
uncontested matters. However, I strongly prefer in-person hearings if there are any contested issues. . . . I 
can never see online criminal proceedings being appropriate for jury trials or any part of jury trials (jury 
selection).”). 
 355. Prosecutor Respondent #86; see also Prosecutor Respondent #78 (“Jury trials cannot be 
conducted over online methods. Key methods and connecting with potential jurors are lost during jury 
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I do not feel a jury trial should ever be conducted in a criminal matter 
through an online proceeding. The ability to see the whole person and select 
the fairest jury of one[’s] peers requires in-person proceedings. Also, I 
believe there are serious confrontation clause issues pertaining to a jury or 
judge being able to assess witness credibility when the proceedings are 
online. Body language and demeanor is best measured through in-person 
communication.356 


One important concern involved the selection of the jury—a process that 
many thought could only be conducted effectively in-person.357 More 
broadly, attorneys worried about presenting evidence, evaluating the 
credibility of witnesses, and cross-examining witnesses online.358 Many 
believed that online hearings undermine the constitutional rights of 
defendants.359 


For defense respondents who were opposed to continued use of online 
proceedings after the pandemic, several problems beyond the difficulties with 
presenting evidence, cross-examining witnesses, and assessing credibility 
stood out. They worried about the ability to establish rapport and prepare 
clients in virtual meetings,360 about the ability to communicate confidentially 
with clients during the hearing,361 about the court’s perception of the 
defendant in video hearings, and about the broader perception of injustice 
when proceedings occur online: 


Accused persons in the criminal justice system already face 
dehumanization[;] remote hearings, especially on anything other than the 


                                                                                                                 
selection and lose the ability to ensure jur[ors] stick to the case at hand.”); Defense Attorney Respondent 
#62. 
 356. Prosecutor Respondent #68; see also Prosecutor Respondent #57 (“I fear we are going to see a 
lot of appellate issues arise out of the use of the videoconferencing proceedings. Some judges have been 
talking about conducting voir dire over Zoom[, and] having criminal trials over Zoom. I think that is a 
HORRIBLE idea fraught with problems.”). 
 357. Defense Attorney Respondent #34; Defense Attorney Respondent #63; Defense Attorney 
Respondent #75; Prosecutor Respondent #7; Prosecutor Respondent #57; Prosecutor Respondent #78. 
 358. Defense Attorney Respondent #24 (“If the cross of witnesses is involved, or jurors[—]absolutely 
not.”); Defense Attorney Respondent #30 (“But not for trials, certainly not jury trials, or other contested 
matters where witness credibility and believability is an issue. Confrontation requires face-to-face 
examination, and fact finders must be able to see a witness’ reaction to questioning in the flesh, where 
they can observe body language. And witnesses should not feel the safety of video distancing during 
questioning. They need to feel confronted, and the eyes of scrutiny upon them.”); Defense Attorney 
Respondent #44. 
 359. E.g., Defense Attorney Respondent #39 (“These proceedings are only helpful to those who look 
at due process, the right to confront witnesses, and our jury trial system as an inconvenience, rather than 
the bulwarks of justice.”); Defense Attorney Respondent #211. For a discussion of the various ways in 
which a virtual jury trial may violate the rights to counsel, to confront witnesses, and to a fair and impartial 
jury, see State’s Objection to a Virtual Trial, State v. Ward, No. 1620963 (Tarrant Cnty. Crim. Ct. #1 July 
15, 2020) (on file with author). 
 360. E.g., Defense Attorney Respondent #140. 
 361. E.g., Defense Attorney Respondent #63; Defense Attorney Respondent #194. 
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most routine matters, such as arraignment, significantly heighten those 
concerns.362 
 
A courtroom is where we convene to address and resolve legal and judicial 
business. It [is] where credibility determinations are made every hour. It is 
where the citizens of this great nation see and meet the judge as a person of 
authority, justice, and fairness (hopefully). It is a place where arguments 
can be made and persuasive skills exercised. All of that is lost in the shuffle 
in video conferences and video hearings. Advocacy and zealous 
representation are not even invited during a video hearing/conference much 
less present.363 
 
I believe that justice would be best served by having the hearings in person. 
In-person hearings offer a better chance to observe the demeanor and 
witnesses and habits that they may have when they are being less than 
truthful[—]you lose some of that with virtual hearings. In the contested 
MTR hearing that I did have, I did not feel like I had the same opportunity 
to present testimony of my witnesses. I also feel that defendants will feel 
cheated by the justice system if contested hearings continue to happen 
virtually. This also lends to the feeling that they did not get their day in court 
and is likely to cause feelings that their defense attorney is just part of the 
system instead of being an advocate for them.364 


Among defense attorneys, other than for routine administrative hearings or 
to visit clients, online criminal justice is generally seen as “a bad idea” that 
should not be extended past the pandemic.365 One respondent suggested he 
would retire if forced to continue practicing online in the future.366 
 


B. Recommendations 
 


The survey reveals general agreement among judges and practitioners 
that online proceedings can save time and resources for participants, 
primarily by reducing travel and waiting times.367 By allowing people to join 
in from work or home, remote proceedings can also improve access to the 
proceedings for defendants, victims, witnesses, and other interested 
parties.368 They can reduce failure to appear rates and facilitate more frequent 
attorney–client consultations.369 Finally, online broadcasting of the 


                                                                                                                 
 362. Defense Attorney Respondent #40; see also Defense Attorney Respondent #61 (“I do not want 
defendants who are in custody to be left in the jail to appear in court by video because I think that creates 
a status quo bias in favor of leaving them in jail, and makes them less real and human to the court.”). 
 363. Defense Attorney Respondent #26. 
 364. Defense Attorney Respondent #68. 
 365. Defense Attorney Respondent #39. 
 366. Defense Attorney Respondent #198. 
 367. See supra Part III.B.3. 
 368. See supra notes 261, 264–68 and accompanying text. 
 369. See supra notes 113, 128, 158–60, 345–47 and accompanying text. 
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proceedings can expand public access, which in turn can enhance the fairness 
and legitimacy of the process.370 


For all their conveniences, however, remote proceedings also feature a 
number of downsides. For low-volume jurisdictions, the costs of installing 
and maintaining the necessary technology can be significant and may 
outweigh the benefits of convenience and reduced transportation costs.371 
Remote proceedings can also impose disproportionate burdens on some 
groups—for example, on defense attorneys, who must prepare additional 
paperwork and spend more time getting their clients ready for the 
particularities of online hearings.372 In jurisdictions with poor Internet 
coverage, such as rural areas, lack of access and frequent connectivity 
disruptions can make it difficult for defendants to participate in remote 
proceedings and for defense attorneys to represent their clients effectively.373 
Survey respondents also expressed serious concerns about the effects that the 
online format has on the ability of the parties to present their cases, and to 
assess and challenge witness testimony.374 Defense attorneys further worry 
that the video format will dehumanize their clients in the eyes of judges and 
jurors and result in harsher outcomes.375 More than two-thirds of defense 
attorneys believe that online proceedings lead to less favorable results for 
defendants.376 


Existing empirical evidence, although limited, supports many of the 
concerns raised by survey respondents. For example, observations of online 
proceedings confirm that technological glitches frequently disturb the 
proceedings, though in most cases, these disturbances are not serious enough 
to undermine fairness.377 More concerningly, the video format can bias 
assessments of witnesses and the defendant, discourage defendants from 
engaging in the process, and negatively influence outcomes for defendants.378 


Some of the problems with remote proceedings can be fixed with 
investments in better technology, additional training for the attorneys and 
judges, and better protocols for using the online format to ensure a fair 
process. For example, more advanced technology can help attorneys prepare 
for remote hearings with pre-formatted paperwork, digital signatures, and 
digital fingerprints.379 And the installation in jails, courtrooms, and other 


                                                                                                                 
 370. See supra notes 289–91 and accompanying text. 
 371. Terry et al., supra note 113, at 10. 
 372. See supra notes 286–88 and accompanying text. 
 373. See supra notes 280–88 and accompanying text. 
 374. See supra notes 354–64 and accompanying text. 
 375. See supra notes 360–62 and accompanying text. 
 376. See supra Table 4. 
 377. See supra notes 327–29 and accompanying text. 
 378. Supra Part II.B.2. 
 379. See, e.g., Turner, supra note 76, at **45–46 (discussing digital case management platforms that 
permit the exchange of evidence and the use of pre-formatted digital paperwork for criminal cases); E-mail 
from Ron DaLessio, Vice Pres. of Sales, CourtCall, to Jenia Turner, Professor, SMU Dedman Sch. of L. 
(Sept. 24, 2020) (on file with author) (explaining that CourtCall remote hearing kiosks, installed in some 
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public buildings of remote proceeding kiosks with sophisticated software, 
cameras, and microphones can improve access to online proceedings and 
reduce the biasing effects of video technology.380 


Yet the kind of financial investments that many of these measures would 
require (particularly in rural areas, where broadband Internet is often 
unavailable) may well erase any efficiency gains brought about by online 
proceedings.381 Finally, even with additional investments, some of the 
negative effects of video proceedings—including the disengagement of 
defendants and the difficulty of confronting adverse witnesses effectively—
are likely to persist. 


Given the concerns raised by empirical studies and by many survey 
respondents, courts and legislatures should be cautious about expanding 
online proceedings to trials or hearings where testimonial evidence or the 
credibility of the defendant is evaluated.382 Except in special circumstances, 
such as a public health emergency, online proceedings should not be used 
without the defendant’s consent in: (1) arraignments and detention hearings, 
where the defendant’s credibility may be evaluated as part of a decision on 
pretrial release; (2) plea hearings, because the judge needs to evaluate 
whether the plea is voluntary, knowing, and factually based, and will often 
decide whether to accept the sentence recommendation negotiated by the 
parties; (3) sentencing hearings at which the court will be evaluating 
evidence, including the defendant’s credibility; and (4) trials. In trials, not 
only will witness testimony be evaluated, but a jury will be selected and other 
critical decisions about the case will be made which require face-to-face 
interaction and the full participation of the defendant. State statutes that 
already permit the use of videoconferencing at these stages without the 
defendant’s consent should be revised to require such consent.383 More 
broadly, given significant concerns about whether video technology might 
interfere with defendants’ constitutional rights, legislatures and courts should 
be wary of extending the use of such technology to contested or evidentiary 
criminal proceedings after the pandemic is over. 


The survey does suggest two areas in which online technology can be 
used without serious concerns about reducing the fairness of the proceedings. 
As several respondents indicated, it can be valuable for status conferences 


                                                                                                                 
jails across the country—and possibly in courtrooms in the future—permit the taking and submission of 
digital signatures and fingerprints). 
 380. See Angela Morris, Now Trending: 'Zoom Kiosks' to Breach Digital Divide Between Public and 
Remote Courts, LAW.COM: TEX. LAW. (May 29, 2020, 3:11 PM), https://www.law.com/texaslawyer 
/2020/05/29/now-trending-zoom-kiosks-to-breach-digital-divide-between-public-and-remote-courts/?sl 
return=20200713230501. 
 381. See supra notes 121–27 and accompanying text. 
 382. Cf. Nancy Gertner, Videoconferencing: Learning Through Screens, 12 WM. & MARY BILL RTS. 
J. 769, 773 (2004) (calling on courts and legislatures “not to stop the technology train, but to slow it down 
in criminal trials until more research [on videoconferencing] has been done”). 
 383. See supra note 48 and accompanying text. 







268 TEXAS TECH LAW REVIEW [Vol. 53:197 
 
(known as docket calls in Texas)384 and hearings where purely legal issues 
are debated. In these circumstances, defendants do not have a constitutional 
right to be present, because courts have determined that the defendant’s 
presence is not necessary to ensure the fairness of the proceedings.385 
Likewise, the use of video is not likely to undermine the integrity of the 
proceedings, as neither evidence is evaluated nor are critical decisions by the 
defendant required. Remote status conferences would also have the important 
benefit of easing access for defendants, who would no longer have to travel 
to the courtroom and take significant time off child care or work to attend.386 
It would help reduce failure to appear rates and the added punishment that 
can come with such failures.387 


As a few survey respondents noted, online technology can also be used 
more frequently for attorney–client consultations.388 Virtual consultations 
can be used to supplement in-person meetings and thus increase contact 
between defendants and their counsel.389 A study of videophone consultation 
in Phoenix found that the use of video can facilitate more frequent 
interactions between counsel and client, and at least one study of defendants’ 
views found no negative perceptions among clients about the use of video in 
attorney–client consultations in misdemeanor cases.390 Positive experience 
with the use of virtual consultations in the field of mental health likewise 
suggests that this is an area worthy of further exploration.391 


The survey responses also offer ideas about measures that courts can 
take to ensure fairness when states do use online proceedings for critical 
stages of the proceeding. At the very least, before an online proceeding is 
conducted, judges should inquire whether the defendant has consulted with 
counsel about the advantages and disadvantages of proceeding via video and 
whether the defendant has voluntarily chosen to proceed by video.392 
Preferably, before allowing a defendant to waive the right to appear in person 
at critical stages of the proceeding, the court itself will warn the defendant 
about the potential perils of proceeding by video using a procedure similar to 


                                                                                                                 
 384. See, e.g., FORT BEND CNTY. (TEX.) CRIM. DIST. CT. LOC. R. 5.2.1 (“Defendant and defendant's 
attorney must be present during docket call.”); HARRIS CNTY. (TEX.) CRIM. DIST. CT. LOC. R. 6.14; 
PANOLA CNTY. (TEX.) CRIM. DIST. CT. LOC. R. 1.16; REFUGIO CNTY. (TEX.) CRIM. DIST. CT. LOC. R. 
1.18. For an explanation of how a status conference works in practice, see Status Conference, BLANCHARD 


LAW, https://blanchard.law/criminal-defense-process/status-conference/ (last visited Jan. 18, 2021).  
 385. LaFave et al., supra note 37, § 24.2(a). 
 386. See supra note 111 and accompanying text. 
 387. See supra notes 113, 271 and accompanying text. 
 388. See supra note 347 and accompanying text. 
 389. See Poulin, supra note 98. 
 390. Eliot, supra note 118, at 736; McDonald et al., supra note 130, at 200. 
 391. See supra note 160 and accompanying text. 
 392. This would be similar to the procedure used to accept a guilty plea and the accompanying waivers 
of trial-related constitutional rights. See, e.g., FED. R. CRIM. P. 11. 
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that used to admonish defendants about the dangers of self-representation393 
or the procedure used to inform defendants about the consequences of 
waiving the right to trial.394 


Judges must also help protect attorney–client confidentiality by 
ensuring that any defendants appearing from jail are in a private space, that 
attorneys and their clients have a confidential line of communication, and that 
frequent breaks are provided to facilitate attorney–client consultation during 
online proceedings.395 Judges must check regularly that the participants can 
see, hear, and understand the proceedings.396  


To the extent that adversarial and evidentiary proceedings do occur 
remotely, either during the pandemic or beyond, judges must also be attentive 
to the perils of presenting and evaluating evidence via video.397 They must 
help ensure that remote witnesses are “subject to full cross-examination,” are 
“able to be observed by the judge, jury, and defendant as they testif[y],” and 
are not distracted or coached during their testimony.398 Following social 
science on videoconferencing and with the help of technical staff, court 
administrators should also develop protocols on camera angles, lighting, and 
image size that reduce video’s biasing effects.399 


Courts and legislatures must also take measures to prevent logistical and 
technological hurdles from disproportionately burdening certain defendants 
or defense attorneys.400 They must ensure that indigent, disabled, and 
non-native speakers are able to understand and take part in online 
proceedings.401 Court administrators can also take technological measures, 
such as providing common virtual backgrounds, that help equalize 


                                                                                                                 
 393. Faretta v. California, 422 U.S. 806, 835 (1975) (holding that, to ensure a valid waiver of the right 
to counsel, the defendant “should be made aware of the dangers and disadvantages of self-representation, 
so that the record will establish that ‘he knows what he is doing and his choice is made with eyes open.’”). 
 394. E.g., FED. R. CRIM. P. 11. 
 395. See supra note 320 and accompanying text (discussing survey responses by judges about 
measures taken to protect attorney-client confidentiality during online proceedings). 
 396. See supra notes 139–41 and accompanying text. 
 397. See supra notes 149–53, 300–04 and accompanying text. 
 398. Maryland v. Craig, 497 U.S. 836, 857 (1990). 
 399. A pilot study of video proceedings in England found that when court administration technical 
staff helped judges and participants with similar issues, the support “was reported as crucial to ensuring 
that parties were satisfied with their experience and perceived it as fair.” Legal Education Foundation, 
supra note 140, at 8. For a list of questions that protocols on video testimony should address, see Friedman 
Amicus Brief, supra note 70, at 17. 
 400. Legal Education Foundation, supra note 140, at 8; see also Conducting Fair and Just Remote 
Hearings: A Bench Guide for Judges, NAT’L CTR. FOR STATE CTS., https://www.ncsc.org/__data/assets/ 
pdf_file/0025/51784/Remote-Hearing-Bench-Guide.pdf (last visited Jan. 18, 2021). 
 401. Some courts and counties have experimented with ways to make remote justice more accessible. 
See, e.g., Morris, supra note 380 (describing the implementation of Zoom kiosks in particular Texas 
courthouses to aid litigants with court proceedings). 
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participants and reduce the danger that visual signs of poverty will affect 
judges’ or jurors’ perceptions of the witnesses or defendants.402  


Likewise, courts must try to alleviate the additional paperwork and 
technological burdens that fall on the defense in remote proceedings. During 
the pandemic, this means facilitating the use of digital signatures (or 
permitting defense counsel to sign paperwork for the defendant, with the 
defendant’s consent confirmed on video403) and laying out clear and 
consistent policies about the format and requirements of online 
proceedings.404 After the pandemic, legislatures that wish to expand the use 
of online criminal proceedings must invest in technological solutions that 
broaden access for all participants, provide efficient digital solutions for the 
necessary paperwork, and ensure quality image and sound. Finally, courts 
must also develop clear policies on public access concerning online 
proceedings and safeguarding the right to an open trial, while also ensuring 
that sensitive or private material is not broadcast inadvertently.405 


 
V. CONCLUSION 


 
The coronavirus pandemic has forced courts to innovate to provide 


criminal justice while protecting public health. Many have turned to online 
platforms to conduct criminal proceedings without undue delay. The 
convenience of remote proceedings has encouraged some to consider 
expanding their use in ordinary times. In Texas, practitioners and judges 
surveyed for this Article broadly agree that the online format saves time and 
resources for the participants in criminal proceedings, and a majority of 


                                                                                                                 
 402. Bandes & Feigenson, supra note 150, at 1308 (proposing that courts provide “common virtual 
backgrounds for all participants to eliminate both visual distractions and disparities among witnesses and 
parties”). 
 403. A good model for this approach is the recently proposed emergency Rule 62(c)(2) of the Federal 
Rules of Criminal Procedure, which would provide a more permanent basis for remote proceedings during 
emergencies. This rule permits the defendant to delegate the signing of necessary documents to defense 
counsel when “emergency conditions limit a defendant’s ability to sign” and when the defendant confirms 
the delegation on the record or counsel files “an affidavit attesting to the defendant’s consent.” Meeting 
of the Advisory Committee on Criminal Rules, Agenda Book, Nov. 2, 2020, at 142, https://www.uscourts 
.gov/sites/default/files/2020-11_criminal_rules_agenda_book.pdf.  
 404. E.g., Dallas County Criminal Court at Law 2, Virtual Plea Instructions (providing that in virtual 
plea hearings, a Personal Data Sheet can be read into the record in lieu of a fingerprint) (on file with 
author). Some courts have had bailiffs take fingerprints in court for a virtual plea, which requires both the 
defendant and the bailiff to be present. E.g., Denton County Court at Law, Bond Plea Process (on file with 
author); Pioneering Program Allows To Process Pleas Outside of Courtroom, MARILYN BURGESS: 
HARRIS CNTY. DIST. CLERK (Apr. 20, 2020), https://www.hcdistrictclerk.com/common/about/HCDC 
news,aspx#. Some courts enter the booking fingerprints into the record at the plea hearings. Council of 
Judges El Paso Cnty. Courthouse, The Courts are Not Closed, http://www.epcounty.com/information/ 
courtresponse.pdf (last updated June 29, 2020, 2:20 PM). 
 405. E.g., Background and Legal Standards—Public Right to Access to Remote Proceedings During 
COVID-19 Pandemic, STATE OF TEX. OFF. OF CT. ADMIN., https://www.txcourts.gov/media/1447316/ 
public-right-to-access-to-remote-hearings-during-covid-19-pandemic.pdf (last visited Jan. 18, 2021). 
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prosecutors and judges would like to see it continue to be used after the 
pandemic is over. 


Defense attorneys, however, are more skeptical about the benefits of 
remote proceedings and express serious concerns about fairness. Judges and 
prosecutors also acknowledge that virtual proceedings often inhibit the 
presentation of evidence and confrontation of witnesses, and many worry 
about the use of the online format for contested hearings and especially for 
jury trials. Some empirical evidence backs up these concerns, though further 
research is needed. 


These concerns suggest that, after the pandemic is over, we should be 
cautious about expanding the use of online platforms to conduct critical 
stages of the proceedings. Online technology can be used safely for status 
hearings and hearings on questions of law. It can also help expand the 
availability and frequency of lawyer–client consultations in criminal cases. 
Beyond that, remote hearings likely carry too many risks to the fairness of 
the proceedings to be used with regularity. If courts make the choice to use 
them in some limited circumstances, this should be done only after obtaining 
an informed and voluntary consent from the defendant, and with great care 
taken to reduce the risks of unfairness and unreliable results. 
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Introduction 


As local governments continue to contend with growing budget constraints and expanding 
criminal justice costs, they are increasingly turning to technological solutions and 
alternatives in an effort to mitigate criminal justice expenditures, maintain efficiency, and 
promote public safety. The use of videoconferencing technology in criminal justice 
settings has served as a powerful asset to criminal justice stakeholders; however, there 
is still much to learn regarding the mechanics of these systems and their broader 
implications. Recognizing the complex challenges and nuances of implementing such 
technology, as well as the diverse interests at stake, the National Institute of Justice (NIJ) 
funded the Research on Videoconferencing at Post-Arraignment Release Hearings 
project (NIJ Videoconferencing Project). The project is jointly supported by NIJ’s Office of 
Research and Evaluation and the Office of Science and Technology.  


NIJ seeks to identify protocols that improve practices and maximize return on investment 
using videoconferencing to expedite judicial decision-making concerning whether to 
release a defendant from custody and the appropriate conditions of release, including 
bail. NIJ anticipates three phases of study:1 


 Phase I: Blueprint—Compile information on past and current videoconferencing 
applications via interviews and court/jail observation to identify key concerns and 
solutions (court rules) for protocol. 


 Phase II: Field Test—Conduct implementation and assessment studies in two 
pilot sites (one rural), and modify protocol per field experience over a relatively 
short period via qualitative and quantitative data collection and analysis.     


 Phase III: Evaluation—Submit final protocol to multiple new sites for self-
implementation and support an objective cost-efficiency study over an extended 
period. 


NIJ also established an expert workgroup for the life of the project (Phases I to III) to 
participate in meetings, review draft work products, advise on site visits, and otherwise 
contribute to the project at NIJ’s direction.2 These consultants include a wide range of 
stakeholders (e.g., judges, attorneys, court and jail administrators) and others working in 
jurisdictions across the United States with various remote technology applications (see 
Expert Workgroup Members on page i).  


                                                 
1 See NIJ’s Web site to learn more about the project: http://www.nij.gov/topics/courts/Pages/post-arraignment-release-
videoconferencing.aspx  


2 The expert workgroup members served a 1-year term from January to December 2014 for Phase I. Two expert 
workgroup members left at the end of Phase I, due to retirement and schedule conflicts; they were replaced for Phase 
II. All other members continued to Phase II.  
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In 2013, NIJ awarded a contract to ICF International (ICF) to assist on project Phase I by 
developing work products documenting a blueprint for videoconferencing protocols 
through expert meetings, site visits, and other sources. This final report includes the 
information gleaned in Phase I.  


Goals of the Final Report 


This final report was written to fulfill three goals: 


1. To provide a broad overview of the use of videoconferencing in release hearings, 
including current practices and potential challenges. 


2. To provide jurisdictions, policymakers, and court personnel with a blueprint for 
understanding videoconferencing and whether it may be beneficial for their 
jurisdiction. 


3. To provide context for later project phases, including the selection of jurisdictions 
for field testing (Phase II) and evaluation of outcomes (Phase III). 


The final report includes five sections. Background and Understanding includes an 
overview of pretrial release practices, challenges, and outcomes and sets up the role of 
videoconferencing at pretrial. Design and Methodology outlines the study’s methods. 
Findings reviews the overall study findings, as well as specific findings from the 
workgroup meetings and the site visits. Discussion and Implications provides a discussion 
of the findings and implications for jurisdictions that may be interested in implementing 
this technology in the future. The final section, Conclusions, provides the study summary 
and conclusions, including project limitations.  


Background and Understanding 


Pretrial Release Practices, Challenges, and Outcomes3 
Over the past three decades, the jail inmate population in the United States has grown 
steadily (Minton, 2011; 2013).4 Data from the most recent jail census conducted by the 
Bureau of Justice Statistics (BJS) reveals that between 1999 and 2006, there was a 23% 
increase in the total jail population (Stephan & Walsh, 2011). According to a recent report 
sponsored by the Bureau of Justice Assistance (BJA), the growth in the jail population 
can be attributed, in part, to a fundamental shift in the distribution of pretrial and sentenced 
inmates occurring during this time period. These changes have resulted, in large part, 
from the increasing reliance on financial release conditions (i.e., money bail; Bechtel, 
Clark, Jones, & Levin, 2012). Despite the legal preference for nonfinancial release 


                                                 
3 One of the three pillars established for this project includes pretrial release hearings (see Meeting 1: Three Pillars). 
Though this is a focus for understanding practices of videoconferencing, conditions of release are outside of the scope 
of this research. 
 
4 See Appendix A for all references.  
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conditions, money bail has become the dominant practice for pretrial release decisions. 
Money bail was used in 53% of felony cases in 1990, and by 2006, the proportion of cases 
rose to 70% (Cohen & Reaves, 2007; Cohen & Kyckelhahn, 2010).  


This growing reliance on pretrial financial release conditions has far-reaching implications 
for court administration, case outcomes, jail management, local government 
expenditures, and public safety. The most direct impact of this practice has been the 
reduction in rates of pretrial release. Between 1990 and 2006, the rate of pretrial releases 
in felony cases decreased from 65% to 58% (Cohen & Kyckelhahn, 2010). Additionally, 
national data reveal that only five out of six pretrial detainees who received financial 
release conditions were able to post bail (Cohen & Reaves, 2007).5  


The expansion of pretrial detainees held in local jails and the overall growth in the jail 
population has also meant that local jails are suffering from challenges in jail population 
management, such as overcrowding. In a survey documenting pretrial processes in large 
U.S. counties, findings showed that 39% of responding jurisdictions had jail populations 
that exceeded capacity. Most respondents also reported that, on average, 51% to 60% 
of their jail population consisted of pretrial detainees (Pretrial Justice Institute, 2009b). 
Because the county is ultimately responsible for the cost of detaining defendants who 
cannot meet bail, pretrial detention can also have a substantial impact on local budgets. 
The cost of pretrial detention alone is estimated at $25 million per day, the equivalent of 
$9 billion per year (The National Association of Pretrial Services Agencies, 2009). 
Furthermore, several studies have documented the link between pretrial detention and 
postconviction incarceration, providing evidence that defendants who are detained prior 
to trial are more likely to plead guilty, be convicted, be sentenced to prison, and receive 
harsher prison sentences than those who are released (Rankin, 1964; Wald, 1972; 
Landes, 1974; Zeisel, 1979; Goldkamp, 1979; Clarke & Kurtz, 1983; Gottfredson & 
Gottfredson, 1988; Phillips, 2007, 2008). 


The Role of Pretrial Services 


In response to criticism of the money bail system for pretrial release and the expanding 
population of pretrial detainees in local jails across the country, criminal justice 
stakeholders have called for the expansion and enhancement of pretrial services 
(International Association of Chiefs of Police, 2011; National Association of Counties, 
2009). Where they exist, pretrial services programs provide invaluable services to the 
jurisdictions they serve. Such programs are generally responsible for performing inmate 
screenings and interviews following arrest and booking; conducting defendant risk 
assessments to inform release decisions; supervising (i.e., ensuring defendants meet 
pretrial release conditions) and reporting on defendants who are granted pretrial release; 
and providing status updates and reminders to defendants of upcoming court events and 
appearances (International Association of Chiefs of Police, 2011; National Association of 
Counties, 2009; American Bar Association Standard 10-4.2, n.d). 


                                                 
5 This project is neutral on bail bond issues, and the scope of the research was developed with input from 
representatives from both pretrial release and bail/bond agencies. 
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Although pretrial services provide important programming to local jurisdictions across the 
U.S., there is recognition that access to these services and/or a timely pretrial release 
hearing may be limited due to geographic location (e.g., rural jurisdictions), limited staff 
and resources, jail transportation restrictions, and security concerns, among others. The 
Pretrial Justice Institute conducted a survey targeting the 150 most populous counties 
across the United States (2009b). Findings indicate that while nearly half of the surveyed 
counties offer the initial pretrial release determination hearing 24 hours a day, 7 days a 
week, 15% reported only providing hearings during business hours, Monday through 
Friday. More limited hours of operation can cause delays in pretrial release decision 
making and extend the time that a defendant is held in custody. For example, in 
jurisdictions with more limited hours, an individual who is arrested on Friday evening may 
have to wait until Monday morning to be taken before a judicial officer for the first time. In 
such instances, a balance must be struck between the jail resources used to hold the 
defendant for longer periods and the resources that would be required to hold more 
frequent release hearings (Pretrial Justice Institute, 2009b). 


The Use of Videoconferencing in Criminal Justice Proceedings 


In recent years, the use of videoconferencing 
technology has become increasingly common in 
the legal system and is used to conduct both 
administrative and civil proceedings, as well as 
pretrial release and sentencing hearings 
(Neimon, 2001; Diamond, Bowman, Wong, & 
Patton, 2010). The first use of video technology 
in the legal system occurred in an Illinois court 
in 1972 to conduct a videophone bail hearing. 
Since this time, the use of videoconferencing 
has expanded     dramatically, with over half of 
States allowing for videoconferencing in some 
types of criminal proceedings by 2002 
(Ashdown & Menzel, 2003; National Center for 
State Courts, 1995). The 2009 Survey of Pretrial 
Services programs illustrated the proliferation of 
videoconferencing technology in the courtroom, 
with over half (57%) of the surveyed programs 
reporting that they use videoconferencing to 
conduct initial appearance proceedings (Pretrial 
Justice Institute, 2009a).    


For pretrial release hearings, videoconferencing has the potential to reduce security 
issues and costs associated with transporting inmates from jail to court; alleviate jail 
overcrowding and reduce the number of pretrial inmates housed in local jails that do not 
pose a threat to public safety; increase the duration of time defendants are able to spend 
in the community prior to trial; and provide a useful tool for rural jurisdictions that may 
otherwise struggle to meet time standards for pretrial release hearings (Forsythe, 1999; 


Videoconferencing 


What is it?   


 Interactive technology that transmits audio, 
visual, and other data so that two or more 
parties can communicate with one another 
using monitors.  


What are its proposed benefits?   


 Reduced travel for court and detention 
personnel  


 Reduced transportation costs 


 Increased security 


 Reduced medical costs through use of 
telemedicine 


 Alternative venues for staff training and 
administrative gatherings 


 Improved efficiency of legal proceedings 


(Supreme Court of Wisconsin, 2005, p. 4) 
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Mahoney, Beaudin, Carver III, Ryan & Hoffman, 2001; Wiggins, 2004). Many jurisdictions 
have taken advantage of video technology for pretrial case processing.  


In Monroe County, Florida, for example, pretrial services staff located in Key West are 
able to conduct interviews and initial arraignments by video for individuals arrested over 
the weekend, who would normally have to wait until the following Monday to have their 
interview and arraignment (Mahoney et al., 2001). The successful integration of 
videoconferencing technology to conduct interviews with newly arrested defendants in 
the Sixth Judicial District in Virginia represents another promising strategy for rural 
communities. Through video interviewing, two pretrial services staff operating out of 
Emporia, Virginia are able to complete pretrial investigations across three rural counties 
that are hundreds of miles apart. Courtrooms in each county are also linked into the 
videoconferencing network so that the pretrial staff are able to answer questions and 
provide information as needed to judicial officers determining pretrial release conditions. 
These practices have allowed the pretrial services agency to meet the needs of previously 
underserved remote rural districts or districts with too small a population to justify pretrial 
services. Videoconferencing in Emporia has been cited as extending equitable pretrial 
services and release decisions to areas that are currently underserved and overly 
dependent on “entrenched patterns of cash bond” (Forsythe, 1999). 


POTENTIAL ISSUES IN VIDEOCONFERENCE USE FOR ARRAIGNMENT HEARINGS 


While such programs have helped some jurisdictions to increase efficiencies in the 
courtroom and can potentially broadly impact local criminal justice systems, 
implementation of this technology is dependent on many considerations and potential 
drawbacks that must be taken into account. Prominent arguments against the use of 
videoconferencing in criminal proceedings discuss violations of defendants’ constitutional 
rights. One argument claims that the use of video technology would be in violation of the 
Sixth Amendment’s Confrontation Clause, since the defendant is not able to confront 
witnesses in a face-to-face meeting (Maryland v. Craig, 1990). The Court in Maryland 
decided that the Confrontation Clause “reflects the preference for face-to-face 
confrontation at trial … a preference that must occasionally give way to considerations of 
public policy” (pp. 849–850). The Sixth Amendment right to counsel is also called into 
question in cases where the defense attorney is present in the courtroom for the 
proceedings and the defendant remains in jail, eliminating the opportunity for impromptu 
conference or private communication between the defendant and his or her attorney 
(Diamond et al., 2010). This concern is salient in light of recent survey data showing that 
defense attorneys are more likely to be located in the courtroom during a video hearing, 
rather than at the jail with the defendant (Pretrial Justice Institute, 2009a).  


Both substantive and procedural due process concerns also arise due to the remote and 
sometimes perceived impersonal nature of video proceedings. Such arguments stress 
that the defendant’s physical presence in the courtroom is critical for making judgments 
of his or her credibility and competence, as well as physical and psychological wellbeing 
(United States v. Algere, 2005; Diamond et al., 2010). In fact, the audio feature on some 
videoconferencing technology uses a middle bandwidth filter that cuts off low and high 
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voice frequencies, which are typically used to transmit emotion. This feature removes 
critical emotional cues that can be used by judicial officers to determine a defendant’s 
remorse and character (Scherer, 1986; Wiggins, 2004). While these concerns are most 
apparent when considering conducting a full criminal trial using videoconferencing 
technology, some of these issues also arise during pretrial release hearings. Diamond 
and colleagues (2010) assert that “Given that the defendant’s freedom prior to trial is a 
matter of great consequence, there is at least a serious argument that procedural due 
process requires the defendant’s physical presence at a bail hearing” (p. 881). Other 
widely cited drawbacks of videoconferencing technology are lack of access or experience 
with the technology, discomfort with using the technology, system errors that can 
significantly impede communication, and poor visual or audio quality (Bellone, 2013).  


In their study of videoconference bail hearings and the institution of a centralized bond 
court in Cook County, Illinois, Diamond and colleagues (2010) attempted to test the 
assertions that such hearings impair attorney-client communication and reduce the 
human element necessary for judges to adequately make bail decisions. The 
videoconferenced bail hearings in Cook County were widely criticized due to the poor 
video quality, little to no time for public defenders to consult with and prepare defendants 
for hearings, and the brief nature with which hearings were conducted under this system. 
Results of the study show that bail amounts increased dramatically immediately following 
the implementation of the videoconferenced bail hearings by an average of 51%. In 
addition, researchers also found that bail amounts only increased for those offenses that 
were shifted to videoconferencing hearings (Diamond et al., 2010). In a study on the 
impact of videoconferencing on private attorney-client communications, Bellone (2013) 
found that courts using videoconferencing experience attorney-client communication 
privacy challenges when the attorney is located in the courtroom and the defendant 
remains in the jail or prison facility. Survey results also showed that a significant number 
of jurisdictions with videoconferencing systems experienced equipment failures with 
physical components, such as issues with wiring, electricity, bandwidth, and aging 
equipment. Suggested remedies for these potential inadequacies include training for 
court personnel and technological upgrades (e.g., separate, secure lines for private 
attorney-client communication; Bellone, 2013).  


The challenges related to videoconferencing technology demonstrate the need to better 
understand the mechanics of this technology, how it actually works in practice, and its 
broader implications for local criminal justice systems. A 2002 survey of Federal district 
courts provides insight into the nuances of implementing technology into the courtroom. 
In particular, the survey calls attention to the various implementation considerations to 
include: legal appropriateness (e.g., Sixth Amendment concerns); cost considerations; 
inmate security; privacy; whether courts have permanently installed equipment or must 
share with other courtrooms; the sophistication and types of technology used (e.g., real-
time transcript viewer annotation system, digital audio recording, projectors, monitors, 
evidence presentation equipment); and staff and attorney training to become familiar with 
technology (Wiggins, 2004). The National Association of Pretrial Services Agencies 
standards also highlight the importance of providing adequate notice to victims of crime 
of pretrial release hearings (2004). Recent survey data show that only 30% of jurisdictions 
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notify victims of a defendant’s pretrial release (Pretrial Justice Institute, 2009a). For 
jurisdictions that are able to expedite release hearings through the use of video 
technology, it will become just as important to ensure that the process for victim 
notification, particularly in States with statutory notification requirements, is able to keep 
pace with these advancements.   


Design and Methodology 


The NIJ Videoconferencing Project was initiated by NIJ to address five main research 
questions: 


1. What are the working standards for conducting and recording videoconferences, 
archiving and making files accessible, and addressing issues associated with 
video court transcripts? 


2. How do the defendant, victim/witness, jail, and court respond to the 
videoconferencing protocol?   


3. How are processes (access to counsel and court interpreters), short-term 
outcomes (release decision), and long-term outcomes (failure to appear) affected?    


4. What is the impact in terms of jail days, court hearing continuations, failure to 
appear unit follow-ups, law enforcement warrant service, and so forth? 


5. What are the cost implications of implementation and maintenance? 


The project will be carried out in three phases. ICF was contracted by NIJ to assist with 
Phase I of this project which consists of four tasks. First, ICF assisted NIJ in establishing 
and coordinating the expert workgroup, as well as planning and facilitating three expert 
workgroup meetings. Second, ICF developed interview and observational site visit 
protocols and submitted these protocols for institutional review board (IRB) approval. 
Third, ICF worked with NIJ to identify and select site visit jurisdictions, schedule 
observational site visits, and conduct site visits in two videoconferencing settings. For this 
task, ICF developed site visit summaries for NIJ. Fourth, ICF prepared the final report and 
executive summary for Phase I of the project.  


Expert Workgroup Selection and Meetings 


In order to gain a better understanding of the landscape of videoconferencing practices 
in release hearings, ICF identified expert candidates of various stakeholders with 
involvement in videoconferencing technology in courts. ICF worked with NIJ to make final 
workgroup selections and to recruit members. These experts were selected based on 
their scholarly work on videoconferencing, roles in professional organizations traditionally 
involved in pretrial issues, and practitioner experience in jurisdictions using 
videoconferencing. These stakeholders included judges, pretrial representatives, public 
defenders and prosecutors, correctional administrators and staff, court and information 
technology administrators, and victim advocates.  
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NIJ convened three expert workgroup meetings throughout Phase I of this project. ICF 
assisted NIJ with planning and facilitating two in-person and one virtual workgroup 
meetings. ICF assisted with scheduling the meetings, planning logistics, and creating 
meeting materials. For each of the meetings, ICF served as the primary or lead facilitator 
for these discussions and was primarily tasked with guiding participants through 
preestablished roundtable discussion topics and questions. The following provides an 
overview of each of the three expert workgroup meetings:  


 Meeting 1 was held on February 10, 2014, at NIJ in Washington, DC. Attendees 
included four ICF staff members, NIJ project staff, the eight expert workgroup 
members, invited Federal observers (e.g., NIJ, BJA, BJS, Office for Victims of 
Crime), and observers from additional stakeholder groups (e.g., American Bail 
Coalition, American Probation and Parole Association, Association of Prosecuting 
Attorneys, International Association of Chiefs of Police, Justice Management 
Institute, National Association of Criminal Defense Lawyers, National Legal Aid 
and Defender Association).  


The meeting had four objectives: (1) discuss and review the NIJ Videoconferencing 
Project; (2) facilitate presentations by three expert workgroup members on three 
themes of videoconferencing (use of videoconferencing in pretrial release 
hearings, pretrial detention, and remote technology in courts); (3) facilitate 
discussion around videoconferencing implementation issues and solutions, 
including conducting and recording videoconferences, storing and archiving 
recording, and accommodating court and jail needs and restrictions; and (4) review 
and discuss Phase I observational site visit protocols and interview guides.  


 Meeting 2 was conducted via videoconference on June 24, 2014. Attendees 
included two ICF staff members, NIJ project staff, eight expert workgroup 
participants, and one Federal observer. The meeting opened with a brief update 
on the progress of the project. The meeting had two primary objectives: (1) discuss 
observations from the first videoconferencing site visit to Montgomery County, 
Pennsylvania, and (2) facilitate discussion of videoconferencing implications and 
considerations in court and detention settings from the first site visit. The expert 
workgroup also provided input on the site visit materials and gave 
recommendations of locations for the second site visit.  


 Meeting 3 was held on January 12, 2015, at the National Institute of Justice in 
Washington, DC. Attendees included three ICF staff members, NIJ project staff, 
the eight expert workgroup members, invited Federal observers (BJA, BJS, NIJ) 
and observers from additional stakeholder groups (e.g., American Jail Association, 
International Association of Chiefs of Police, Maryland Office of the Public 
Defender, National Association of Pretrial Services Agencies, National Legal Aid 
and Defender Association).  
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The meeting had three main areas of focus: (1) review and provide feedback on 
the Phase I final report outline; (2) discuss and identify videoconferencing 
implementation issues and solutions; and (3) discuss next steps and Phases II and 
III of the NIJ Videoconferencing Project. Participants discussed: changes in the 
technology; attorney-client interactions in videoconferencing hearings; defendant 
perspectives; procedural justice; pretesting equipment; the use of videos for court 
records; continuity planning; and decorum during videoconferencing proceedings. 
The expert workgroup also discussed concerns from their jurisdictions on 
recording and archiving videoconferencing hearings, sustainability issues and 
costs, accommodating defendants’ special needs, and victims’ rights in the 
videoconferencing process. 


Data Collection Instruments 


ICF created the site visit interview and observation instruments.6 Instruments were 
reviewed by NIJ and the expert workgroup and were approved by ICF’s IRB and NIJ’s 
Human Subjects Protection Officer. These instruments included interview protocols for 
court administrators, judges and prosecutors, defendants, defense attorneys, family 
members, victims, and other stakeholders. Interview instrumentation with court 
administrator and information technology (IT) staff covered: background on the history of 
the videoconferencing program; the context of program implementation (e.g., eligible 
cases and populations for videoconferencing versus in-person arraignments); program 
funding and resources; planning and governance of the videoconferencing system, 
including training, software, and IT needs; program implementation protocols and policies 
(e.g., data security and storage, disaster or emergency plans, the use of help desks and 
interpreters); and data issues, challenges, and perceptions of the appropriate uses for 
videoconferencing. Interview instrumentation for use with judges and/or prosecutors 
covered perceptions of program successes, obstacles, and the appropriate uses for 
videoconferencing. Interview protocols for other detention and court staff involved in 
videoconferencing (e.g., jail staff, defendants, defense attorneys, family members, victim 
advocates) included questions and prompts about experiences and perceptions of the 
videoconferencing experience (e.g., clarity and quality of the process, suggestions for 
improvement).   


The researchers used a structured observation protocol to systematically gather 
information on aspects of the videoconference, such as video and audio quality, size of 
participants on the video screen, types of technology used, videoconference setup, and 
any challenges experienced during the videoconference. The observation protocol also 
included several domains for observation and data gathering:  


 Videoconferencing equipment used 


 Frame of reference in video panel (e.g., distance to camera/monitor, panoramic 
views) 


                                                 
6 See Appendix B for site visit instruments. 
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 Courtroom and detention setting characteristics (e.g., room size, personnel in 
attendance, noises, decorum) 


 Defense and defendant conference capabilities (e.g., could the defendant and 
defense counsel confer in private during the hearing; number of people around 
defendant) 


 Interactions with jail staff and defendants 


 Traditional versus videoconferencing operations (technology-specific challenges 
or barriers to procedures—e.g., whether defendant can hear the judge) 


Following the site visits, ICF prepared and submitted brief site visit reports that 
documented the details and findings of the visit. Additional information on site visits can 
be found below.  


Site Visit Planning and Implementation 


ICF prepared a list of potential jurisdictions for site visits. Potential jurisdictions were 
determined based on their current use of videoconferencing in courts. The list included 
reasons for selection, current videoconferencing practices, any relevant stakeholders, 
and general information on the site (e.g., rural or urban). After initial engagement and 
recruitment by NIJ, ICF conducted planning calls with two sites. Following site visit 
planning activities (scheduling days and locations of visit, discussing safety and decorum 
protocols), ICF conducted two site visits with the participation of NIJ.  


Site Visits 


ICF visited two sites that conduct pretrial release hearings through videoconferencing 
with the purpose of observing the technology in action and determining the collaboration 
needed between various agencies in criminal justice to organize videoconferencing 
hearings. Researchers observed and collected data from both sides of the 
videoconference to observe ease of communication, technology setup, and any 
challenges from either side with the remote hearing. All of the various stakeholders in 
these hearings were observed, from judicial stakeholders (e.g., judges, court magistrates, 
court and network administrators, prosecutors and defense attorneys) to defendants. 
Researchers also interviewed individuals who engaged with the videoconferencing 
technology to describe their experiences and the benefits and challenges of conducting 
remote hearings. 


On June 4, 2014, two researchers from ICF and one computer scientist from NIJ traveled 
to Montgomery County, Pennsylvania for a 1-day site visit to observe their 
videoconferencing practices. Montgomery County is a suburban county located northwest 
of Philadelphia. That morning, one researcher from ICF and the NIJ scientist viewed court 
proceedings from the Montgomery County Courthouse network administrator, while the 
second ICF researcher stayed in the Montgomery County Correctional Facility. Five 
bench warrant hearings were observed from both sides of the videoconference. Next, 
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researchers conducted interviews with court and jail staff. From there, researchers 
traveled to a district court to observe two more hearings; researchers also observed an 
in-person bench warrant hearing to compare the experience with that of the 
videoconferencing technology. Following the site visit, ICF conducted an in-depth 
interview with the court videoconferencing manager and IT manager about their system; 
ICF also interviewed the judge from Montgomery County Courthouse about experiences 
and perceptions of conducting videoconferencing hearings.  


On November 17, 2014, two researchers from ICF and three scientists from NIJ traveled 
to Baltimore City, Maryland to observe practices in their circuit and district courts. 
Baltimore City is an urban environment and a city independently operated from Baltimore 
County. One ICF researcher and two NIJ scientist staff observed videoconferencing 
proceedings at the Clarence M. Mitchell, Jr. Courthouse in downtown Baltimore. One ICF 
researcher and one NIJ scientist observed proceedings from Central Booking and Intake. 
Researchers observed habeas corpus hearings from the courthouse and men’s and 
women’s detention facility. After the hearings were finished for both the men and the 
women, researchers at the circuit court interviewed the judge who presided over the 
hearings; researchers at the correctional facility spoke with staff from the State Attorney’s 
office, as well as the pretrial services division. All researchers traveled to the Edward F. 
Borgerding District Court Building to watch bail review hearings. Following the site visit, 
ICF interviewed a public defender and IT manager to better understand the 
videoconferencing system in Baltimore and the experiences of those engaging in the 
process of remote hearings. 


Synthesis of Data and Final Report 


Following the site visits and expert workgroup meetings, ICF synthesized information from 
previous project activities and prepared the final project deliverables. NIJ and the expert 
workgroup reviewed and provided feedback on report outline prior to drafting. This final 
project report with findings from Phase I of the project, as well as an executive summary 
that includes a synthesis of the final report, were final deliverables for this project.  


Findings 


To focus discussions in the Workgroup meetings, NIJ established three themes (hereafter 
the Three Pillars) of videoconferencing: (1) pretrial release hearings, (2) pretrial detention, 
and (3) remote technology in courts. 


Meeting 1: Three Pillars 


The first expert workgroup meeting brought together stakeholders in videoconferencing 
with a wide range of experiences and viewpoints on the technology. The expert 
workgroup, including participants from the courtroom and jail side of a videoconference, 
came to the project with varied perspectives. 


The first expert workgroup meeting initiated these conversations on the Three Pillars with 
presentations from expert workgroup members. Three workgroup members presented on 
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their experiences and viewpoints on videoconferencing. One expert spoke from the 
perspective of the court during pretrial release hearings; another spoke from the 
perspective of the jail; and the final presentation focused on the technology implemented 
in courts. The following provides an overview of protocols, policies, and practices of 
videoconferencing from the framework of the Three Pillars.  


Pretrial Release Hearings 


The first presenter provided a background to their jurisdiction’s implementation of 
videoconferencing, and the standards set for videoconferencing practice in pretrial 
release hearings. In response to concerns for the safety of judges and advocates, the 
jurisdiction filed for a rule change with their State’s Supreme Court to allow for 
videoconferencing hearings. The court convened an advisory committee with 
representatives from defense attorneys, the court, court administrators, and other 
stakeholders. The committee surveyed 13 counties, of which 12 were using some form 
of videoconferencing technology, and reviewed their court cases to survey the outcomes 
of these cases. The committee wanted to address concerns such as due process, Sixth 
Amendment rights, confrontation clause, the ability of victims to participate, confidentiality 
between a defendant and their counsel in a videoconferencing setting, and the 
defendant’s right to be present when evidence is presented. Some concerns of those who 
opposed the use of videoconferencing in this jurisdiction follow: defense counsel is not 
able to be located with their client, poor quality in audio and video, a dehumanizing 
criminal process, and the difficulty of assessing a defendant’s comprehension and 
consent over video feed.  


As part of this rule change, court administrators were required to produce detailed 
procedures for videoconferencing technology implementation. Until courts could meet 
technical and logistical criteria for hosting videoconferencing, they could not implement it. 
These criteria set by this jurisdiction include (1) the ability to have simultaneous 
conversation; (2) the ability to see facial movement and expressions; (3) the provision of 
an official record of proceedings; (4) the ability to have confidential communication 
between the defendant and their counsel before, during, and after the proceeding; (5) the 
ability for victims to view and participate via audio and video; (6) compliance with the 
victim’s rights, such as their right to be present in all proceedings; (7) the ability for public 
participation; and (8) the inclusion of interpreter services for spoken and sign languages. 


The jurisdiction had an instance when the videoconferencing equipment broke down 
before the court had scheduled remote hearings. Defendants were transported almost 3 
hours, each way, from the detention facility to the courthouse. Victims were also 
transported to the courthouse, but they did not feel comfortable appearing in the 
courtroom. A victim’s advocate served as a runner to provide information to the victims, 
who waited in another room in the courthouse. The judge, defense, victims, and 
corrections officers were upset about the broken equipment and the need to transport the 
defendants to the courthouse for the initial appearances. The expert said that this 
incident, where remote hearings were disrupted when the equipment failed, demonstrated 
how much the jurisdiction had grown to rely on videoconferencing capabilities. People 
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involved in videoconferencing hearings in the jurisdiction have expressed their 
appreciation for videoconferencing and its benefits. 


Pretrial Jail Detention 


The next presenter discussed the benefits he observed in his jurisdiction from using the 
videoconferencing technology in correctional facilities to improve the safety of inmates 
and jail staff. The county implemented videoconferencing to improve safety and mitigate 
some of the risks of transporting inmates. The expert stated that it is a safety issue for the 
correction’s side to transport inmates to courthouses. The further inmates move away 
from their cells, safety concerns increase; transporting inmates from the jail to a 
downtown courtroom becomes more risky.  


The presenter recognized the benefits of videoconferencing in correctional facilities in a 
few ways. Videoconferencing removes the need to transport inmates outside of a 
correctional facility for a court hearing, reducing the likelihood of the occurrence of an 
adverse event. The presenter noted that almost one-third of the inmates (in the detention 
center) have a mental health condition; sometimes the indicators for these illnesses are 
undetectable until situations occur that would be harmful for jail staff. The safety of 
inmates and staff may be improved through remote hearings. Jurisdictions may have 
increased cost savings when corrections officers do not need to transport inmates to 
courtrooms, though other costs may be incurred by bringing lawyers into detention 
facilities. Additionally, the expert reported that videoconferencing expedites the hearing 
process. Inmates want to see their trials progress without significant delays, and 
videoconferencing helps move their cases forward. Finally, the availability of experts 
improves when remote participation is an option.   


The expert recognized that the use of videoconferencing has its own set of issues as well. 
If video quality is poor, this could influence or affect the hearing. Although safety is 
increased in situations where an inmate has a mental health condition, some experts may 
prefer that the individual is physically present in the courtroom for assessments and 
hearings. Signed documentation needs to be secure, and the detention facility and court 
need to determine which location will be the custodian of records. Many agencies and 
jurisdictions do not have the infrastructure to put this technology into place, and they lack 
the resources to implement and maintain it. The presenter said that the safest defendant 
is one that is in a secure location. Correctional facilities can use videoconferencing to 
alleviate some of the concerns of transporting inmates to courts, and the expert indicated 
that videoconferencing may provide safer outcomes than those from traditional court 
appearances. 


Remote Technology in Court Settings 


The final presentation reviewed the various uses of videoconferencing practiced by 
jurisdictions, and the issues courts face that are unique to different jurisdictions. The 
presenter cited a large national survey that was carried out in many jurisdictions to 
determine how and when videoconferencing technology is used in criminal justice 
proceedings (National Center for State Courts, 2010). Responses from the survey 
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indicated that most sites use the technology for arraignments, first appearances, and 
interpreters. Some sites used it for purposes outside of their courtrooms, like training and 
civil purposes. Within these sites, there is a wide range of capabilities and resources. 
There is increased interest in the field to incorporate videoconferencing hearings, 
especially with remote interpreters. Funding for State courts systems was threatened 
when the courts did not comply with civil rights in cases that required participation of an 
interpreter. Videoconferencing opens courts to broader capabilities for conducting 
hearings. A challenge to this, however, is attempting to maintain the dignity of the court 
through remote hearings. An appropriate courtroom experience must be reproduced 
through the video technology. 


The top barriers to implementing videoconferencing are resources and resistance. As 
most sites are self-funded, they must decide how they will pay for the equipment and its 
operation. Rural sites, in particular, struggle to implement the technology. This may be 
due to a lack of resources or capacity for the technology. As a result, rural jurisdictions 
that lack access to resources may have bandwidth issues; videoconferencing requires 
high-speed bandwidth in order to run efficiently. Overall, videoconferencing is a 
substantial cost to jurisdictions to implement. Jurisdictions may also encounter resistance 
to implementation, particularly from attorneys who prefer to have defendants appear in 
courts. For defense attorneys, it is necessary to have the ability to communicate privately, 
either with the lawyer physically present with the defendant or by having a separate phone 
line in the court.  


As technology progresses, the range of technological solutions for videoconferencing 
increases. Older systems were expensive, but also less reliable than what is available to 
courts today. The presenter recommended that sites should use high-definition networks, 
as there are issues with due process in lesser-quality networks. Price performance is 
improving; videoconferencing systems are not only more advanced and less expensive, 
but they are also more reliable and less proprietary. These newer systems are decreasing 
the risk of equipment failure. Sites using videoconferencing need to set technical 
standards to ensure the concerns of stakeholders in this process are addressed. 


Main Concerns 


Phase I of the NIJ Videoconferencing Project provided an opportunity to identify a well-
informed and balanced understanding of videoconferencing practices and considerations 
and implications for use. Those considerations for videoconferencing in courts—such as 
(1) issues with implementation and management of conducting videoconferencing, (2) 
accommodation of due process and safety considerations, (3) inclusion of victims in the 
videoconferencing process, and (4) collaboration and funding—were discussed in depth 
during the expert workgroup meetings and observational site visits. Through these 
observations and facilitated meetings, a range of challenges and considerations emerged 
for planning and implementing videoconferenced hearings. The following provides a 
summary of key considerations and concerns for implementation and planning 
videoconferencing identified through Phase I activities. Separate reports were provided 
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to NIJ about the expert workgroup meetings and observational site visits. Notes from 
these meetings and site visits were incorporated into this report.  
 
Conducting and Recording Videoconferences 


TRAINING 


Jurisdictions may choose to formalize training for individuals who operate or engage in 
videoconferencing systems in their facilities. Expert workgroup members and site visit 
court and detention staff reported varying degrees of staff training in the use of 
videoconferencing equipment. In some instances, training was listed as a requirement for 
judges, prosecutors, and defenders, in order to operate videoconferencing technology in 
their courts. Others reported their court employees had no formal training or education in 
managing the systems. As some experts from the workgroup discussed, having 
individuals cross-trained in the equipment prevents disruptions in hearings if the main 
equipment manager is unable to operate the system or leaves. One expert’s jurisdiction 
gives annual training to magisterial level, with some of these employees having no formal 
education beyond high school. One judge from a site visit recommended that judges set 
up peer-training sessions to discuss factors important to their participation in 
videoconferences, such as communication and maintaining decorum of the courtroom. 
She said judges prefer to learn how to address these issues from other judges, as they 
understand their perspective during the videoconferencing process. 


DEDICATED STAFF 


Some experts and site visit respondents reported having dedicated staff to operate the 
technology during court proceedings. One expert workgroup member reported that 
lawyers and judges were frustrated by the slow setup process of the equipment. At this 
member’s court, there is no dedicated staff to operate the system, and court staff feel they 
cannot become familiar with the equipment. Another expert stated their jurisdiction has 
seen improvement in the number of hearings that start on time since employing dedicated 
staff to manage videoconferencing hearings. In Montgomery County, one individual 
served as the dedicated staff person for videoconferencing at the correctional facility. 
When she is on vacation or away from work, she finds a replacement for that time and 
trains them before she leaves. In addition, this staff person conducts regular refresher 
trainings for stand-in staff on procedures for operating the equipment. Experts also 
mentioned turnover of staff equipped to operate videoconferencing systems as a concern 
(e.g., detention staff, IT staff). Continuous cross-training of staff at both the jail and court 
side could mitigate some of these issues.  


SECURITY 


Sites looking to conduct videoconferencing hearings have the added concern of 
cybersecurity. Older videoconferencing systems are run through closed-circuit television, 
or CCTV. Newer systems are moving away from physical connections and use IP 
(Internet Protocol) connections and cloud-based storage. Experts stated the importance 
of ensuring a safe transmission of videos and records. One expert described contingency 
plans in the jurisdiction for continuing videoconferencing hearings during a disaster. The 
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jurisdiction can set up portable courtrooms, in areas like a gymnasium, to continue the 
process while the county recovers its infrastructure. Other sites, like Baltimore, are not 
equipped for continuing videoconferencing hearings in events like a power outage or 
disaster, and must reschedule hearings as a result. 


Related to physical security, the expert workgroup agreed that security of the technology 
(large televisions/monitors or heavy equipment) is an important consideration. Equipment 
should be stored and safeguarded with inmate movement. As one expert remarked, “It 
only takes one incident where someone gets hurt for the cost savings to not matter 
anymore.” The expert recommended that equipment be bolted down when in use and 
locked up when not being used. Otherwise, the physical safety of others in the room and 
the safety of the equipment are compromised. 


DECORUM—TRADITIONAL VERSUS VIDEOCONFERENCING ENVIRONMENTS 


One common theme with conducting hearings through videoconferencing is the need to 
maintain decorum through a virtual connection. One expert reported his/her jurisdiction 
requires a system check before every videoconferencing hearing. If the presiding judge 
is not satisfied with the appropriateness of the technology, the videoconferencing hearing 
will not occur. Judges interviewed during both site visits expressed concern over the 
ability to replicate the experience of the courtroom over a videoconference. Three 
common elements were identified by interview participants as being critical to preserving 
the courtroom experience: (1) high-quality equipment; (2) ability to maintain eye contact 
with defendants; and (3) ability to communicate with defendants and ask questions to 
ensure the defendant is able to fully participate and understand the nature of the 
proceedings. 


Courtroom proceedings need to be replicated in correctional facilities. However, this can 
be challenging. For example, most microphones observed on the site visits were located 
at the judge’s bench. This may make it difficult to 
hear someone, like a pretrial case manager or 
public defender who is close to the bench but not 
directly at the microphone. Alternatively, multiple 
microphones placed around a courtroom may 
pick up background noises that distract from the 
speaker. Some systems observed did not allow 
for hearing multiple individuals speaking at once, 
as would be the case in a traditional, in-person, release hearing. In some systems, the 
audio system cuts out (mutes) the sound of the second speaker, so others may be 
unaware that someone was trying to talk.  


Even with the ability to hear multiple individuals talking at once, defendants may go 
unheard when they wish to speak. On both site visits, defendants raised their hands to 
be called on to speak. At those times, the judge was looking at documents or an individual 
in the courtroom, and missed the defendant’s request to speak. On most occasions, the 
defense attorney noticed the defendant and notified the judge. On one occasion, the 


Essential Components of the 
Videoconferencing Experience 


High-quality equipment 


Ability to maintain eye contact 


Ability to communicate with defendants and 
ask questions 
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defendant went unnoticed and did not speak for the remainder of the hearing. A function, 
such as a button to signal their request to speak, could prevent a defendant from going 
unnoticed.  


In one court location in Baltimore City, the detention facility sound was muted during 
procedural activities in the courtroom (i.e., the detention facility images could be seen but 
no sound was heard). In one instance, the defendant was clearly talking; however, court 
personnel were talking to one another and did not acknowledge (or know) that the 
defendant was communicating. Muting and unmuting sound may minimize background 
noise of a detention setting for the court setting; however, implications to muting include 
the defendant not being heard in real time during the proceedings. In another instance, 
the detention facility muted a defendant because other inmates were being disruptive to 
the proceedings.  


Beyond audio alone, expert workgroup members and site visits illustrated how 
videoconferencing affects the visual experience of a hearing. For example, the images 
projected of the courtroom may be focused closely on the judge, meaning the defendant 
cannot see his/her counsel but can hear counsel. Defendants in this instance may be 
more or less inclined to speak or ask questions during the proceeding. Alternatively, the 
projected image of the courtroom may depict all relevant courtroom staff (e.g., judge, 
prosecuting attorney, defense attorney), but at a distance or side angle where a defendant 
may or may not be able to see facial expressions. The physical setup of the technology 
may limit the ability of people in the courtroom (judge, prosecutor, defense attorney) or 
detention facility (staff, defendants) to see the nuance of activities across settings. 
However, several judicial experts believed that these nuances, while important, were not 
critical or detrimental to due process proceedings.   


In most observed cases, a panoramic camera focused on all speakers, and could pan to 
one person when needed. In Baltimore City, the pretrial representative, public defender, 
and State’s attorney stood at the judge’s bench with the television stand off to their right. 
Their backs were turned to the camera when they spoke to the judge. Auto-panning 
cameras can address the issue of missing speakers in a courtroom, but these cameras 
can cause trouble when a distracting noise, such as shuffling of papers, causes the 
camera to focus off the main speaker. Some expert workgroup members recommended 
multiple, voice-activated cameras focused on all speaking parties in the courtroom. Other 
experts, speaking in the context of bail review hearings, said this may not be necessary, 
as most of the procedural items are addressed prior to the hearing.  


One expert member noted that the quality of the video feed should be good enough to 
observe expressions and facial movement, noting that the video needs to show “the 
whites of their eyes.” Facial recognition is important for those on the side of the court to 
recognize if the defendant understands them. 


Furthermore, during the Montgomery County site visit, defendants were quiet but looked 
to the detention staff for clarification about words and language used during the hearing. 
At the conclusion of the case, the defendant asked detention staff to explain or 
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paraphrase what occurred during the proceeding. It is unknown if the public defender or 
other court personnel ever realized that the defendant wanted clarification about the 
proceedings. One expert recommended sites using videoconferencing have a bailiff-
trained staff member present on the jail side who knows the defendant’s rights. Maryland 
has public defenders who work out of Central Booking in Baltimore; they are able to 
coordinate with the defendant to explain the process, their rights, and to ensure that the 
defendant is comfortable with the videoconference hearing. 


DEFENDANTS’ RIGHTS 


Without counsel present, defendants may misrepresent information in their bail 
appearance that causes them to not meet bail conditions. Experts stressed the 
importance of having counsel meet with the defendant prior to his/her initial court 
appearance in order to help avoid miscommunication and misrepresentation in court. One 
expert stated it is important for counsel to be competent enough to represent the 
defendant from either the physical location of the defendant or the judge. One option 
suggested including dual staffing—defense counsel staff at both court and detention 
settings to minimize miscommunication and ensure communication between defendant 
and defense counsel.  


Confidential communication between an attorney and a defendant is a common concern 
when the two parties are communicating remotely. Other defendants waiting for their 
hearings can overhear discussions between a defendant and their attorney. There may 
be complaints about the quality of representation if a lawyer and defendant never meet in 
person, and the defendant is only represented virtually. Public defenders in Baltimore City 
were especially uncomfortable with the inability to have private conversation with the 
defendant during remote hearings. One observed public defender warned the defendant 
(his client) before speaking to the judge, saying “I want to remind you [that you] don’t have 
an attorney there, so we’re at a disadvantage here.” Defense attorneys in Baltimore must 
request for the courtroom to be vacant in order to speak privately with defendants. Experts 
indicated that some locations have private phone lines in detention facilities to enable 
private attorney-client communications. 


COURT DOCUMENTATION 


Expert workgroup members indicated that presenting documentation in court becomes 
difficult when videoconferencing is involved. Specifically, the experts indicated that 
vendors struggle with ways to set up systems to sign, review, and exchange court 
documents. As more courts are moving toward videoconferencing, the need for an 
electronic document management system intensifies. In Arizona, court guidelines require 
that the defendant at the detention facility has to have the documents in a timely manner 
and must have access to the documents during a proceeding. Currently, neither site 
visited had any option for secure transmission of court documents between the detention 
facilities and courts. In Baltimore, a public defender said she has to make sure her client 
has the right documents before the case, or “We’re out of luck.” 
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BANDWIDTH AND VIDEO SCREEN ISSUES 


Most experts and sites mentioned bandwidth as an important factor to success with 
videoconferencing systems. Sites using older networks and equipment may have 
bandwidth issues. Prior to upgrading their videoconferencing equipment, Baltimore City 
had frequent disruptions to hearings as a result of bandwidth issues (i.e., audio and video 
would lag or cut out altogether). A pretrial representative in Baltimore recalled having to 
reschedule videoconferences for any disruption to the quality of the video feed. Sites may 
decide to use high-quality fiber optic cables to increase bandwidth and improve the quality 
of the videoconferencing system. 


A wide range of screen options were observed during site visits. Most commonly, sites 
used a television, or large, highly pixelated monitor to present video feed from the 
detention facilities. Monitors typically have built-in cameras that are high quality. 
Montgomery County, however, demonstrated that other video technology can be used 
when there is a challenging situation with a hearing. Corrections officers were 
uncomfortable bringing an inmate, who was on suicide watch, to the videoconferencing 
room in the detention facility. The judge conducted the hearing through a tablet and a 
correctional officer’s smartphone. The judge said that it is not common for them to use 
this type of electronic technology, but it was an option that does not require jail staff to 
transport an inmate who was deemed unstable. 


Storing and Archiving Videoconferences 


AUDIO AND VIDEO RECORDS 


Sites using videoconferencing systems differ in regard to how remote hearings are stored 
and if they serve as a court record. In Pima County, Arizona, courts may allow a recording 
of the videoconference, a transcript, or audio recording to serve as a court record. 
Meanwhile, Waukesha, Wisconsin has no standard method for archiving these hearings. 
Court records can be either digitally audio recorded or transcribed.  


Some States and counties have moved away from court reporters as the standard method 
of creating a court record. According to observations and interviews in Baltimore City, 
audio equipment in the courtrooms of the circuit court record court proceedings (i.e., 
become the official court record) in place of a court reporter. Expert workgroup members 
noted that some courts use the videoconferencing recording as the hearing or trial record. 
However, other experts indicated that the videoconferencing is just a process to share 
information and that the official trial or hearing record is still recorded by a clerk.  


Accommodations 


VICTIM PROTECTION 


While ensuring the rights of defendants are met, jurisdictions that use videoconferencing 
must also account for the rights and needs of victims. Victims may not want to appear via 
a video feed. It is important that courts maintain the victim’s privacy and protect the 
victim’s identity, especially in cases involving children or sexual assault victims. However, 
one expert mentioned that in their jurisdiction, the media wanted the ability to have access 
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to the records of proceedings. To address this, some courts move victims off camera 
when they provide testimony in a proceeding. Pima County, Arizona includes the option 
to redact video recordings to maintain confidentiality for victims, though this is a time-
intensive process. 


INTERPRETERS 


Experts stated that remote interpreters have been valuable to their operations of 
videoconferencing hearings. In Arizona, where there are large populations of Spanish 
and tribal language speakers, courts use remote interpreters in their hearings. Yuma 
County, Arizona has a videoconferencing system connecting the superior court and a 
limited jurisdiction court located 25 miles apart, as well as the county jail. Interpreters in 
Yuma County have found they save time by not commuting between the two courts, as 
well as experiencing a reduction in their health and safety concerns by not working in the 
jails. Experts in Arizona also reported using a high-definition, two-way videoconferencing 
system successfully for sign language interpretation. Court staff from Montgomery County 
and Baltimore City mentioned the complication of interpreters working from the court side 
of a videoconference. In the past, inmates have not understood interpretations when the 
interpreter is not present with them. 


ACCOMMODATING INDIVIDUALS WITH DISABILITY 


Videoconferencing presents additional challenges for individuals with disabilities. In most 
cases, experts recommended having individuals appear in person for their hearings to 
mitigate these added concerns. In the case of a defendant with a mental or cognitive 
disability, one judge felt it was necessary to have this person in court; she thought she 
was better able to judge the defendant’s comprehension of the hearing in person (rather 
than over a video feed).  


Implementing and Sustaining Videoconferencing 


PREIMPLEMENTATION COLLABORATION 


In addition to the concerns regarding restrictions within locations where videoconferences 
may take place, a lack of collaboration between these stakeholders can present its own 
set of issues. In Arizona, a court was using old audiovisual (AV) equipment. The upgrade 
to the AV system become an unexpected, additional cost for this court to properly 
integrate with the State’s video system. Other experts mentioned how integrating new AV 
equipment with old recording equipment is difficult. Experts stated it is important to not 
only bring in stakeholders to plan from a business perspective, but also to coordinate the 
network and IT components of implementing a videoconferencing system. One expert 
recommended bringing judges into planning discussions to manage their expectations of 
remote hearings. A judge from Baltimore City also recommended bringing in judges in the 
planning stages, so they can better understand the components involved in implementing 
a videoconferencing system. 


As some experts said, States without unified court systems should consider multiple uses 
for implementing a videoconferencing system beyond arraignments; coming up with as 
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many uses as possible maximizes the jurisdiction’s return on investment.7 One expert 
listed different uses for the videoconferencing technology system besides arraignments: 
videoconferences between courts and hospitals to avoid unnecessary patient disruption 
during involuntary commitment proceedings, videoconferencing for child support hearings 
where a party may be incarcerated or located in another State, abuse and neglect 
hearings, and trainings. Another expert stated that while their jurisdiction initially did not 
allow for arraignments conducted through videoconferencing, they currently allow 
videoconferencing for arraignments, arrest warrants, bail, release determinations, civil 
hearings, a few sentencing hearings, meetings, and training. Experts also noted that 
some jurisdictions have modified their use of videoconferencing after implementation, 
including some uses that may not be appropriate for the technology in place. One expert 
stressed the importance of monitoring the evolving uses of videoconferencing, so that 
sites can identify when their practices are outside of the scope of the original model of 
videoconferencing. 


GOVERNANCE/ADMINISTRATION 


Many experts identified a governance structure as a useful component for implementing 
a videoconferencing system. A governance structure may set the parameters for 
videoconferencing uses in their jurisdiction. Further, a governance structure would allow 
for better coordination between courts, jails, and prisons. Stakeholders in the 
videoconferencing systems need to meet on a regular basis to provide input on their 
experiences with using the technology. Governance systems may also determine the 
appropriate level of operation for videoconferencing and conduct regular reviews of 
procedures to adjust policies as necessary. For example, one expert noted that the 
judiciary meets every 2 years to review videoconferencing requirements of their unified 
system, makes recommendations for change, and enacts procedural changes as 
necessary to address technological or system needs. 


MAINTENANCE 


Experts reported mixed funding sources for jurisdictions implementing videoconferencing 
systems. In Arizona, the courts are responsible for funding, but local jurisdictions have 
contributed to the implementation using funds confiscated from racketeering cases. In 
Pennsylvania, it is the responsibility of State troopers to implement videoconferencing, 
while in Wisconsin, the systems are funded through individual counties. An issue raised 
with having counties fund their own systems is the high failure rate of intercounty 
videoconferencing operations, as counties may have different and incompatible systems.  


VENDORS 


Videoconferencing vendors are split between more established vendors with proprietary 
systems and start-up vendors with open systems. In these cases, experts said it is a 
choice for jurisdictions between open solutions and mature, expensive systems. Experts 


                                                 
7 Experts mentioned other successful applications for videoconferencing, including delivery of translator services, 
facilitating attorney-defendant conferences, facilitating expert consultation, taking pleas, conducting sentencing 
proceedings, and conducting parole and probation hearings.  
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emphasized the need to have established agreements in place with vendors to ensure 
timely and adequate responses to system malfunctions and failures. 


COST SAVINGS 


Both expert workgroup participants and interview participants of the two site visits noted 
cost savings to be a driving consideration for videoconferencing, although it was noted 
that cost effectiveness has not been proven through rigorous research at this time. The 
following provides an overview of the perceived or intended benefits of implementing 
videoconferencing:  


 Transportation costs (i.e., fuel and staff cost savings) were identified as specific 
costs to be impacted by videoconferencing. Fuel costs would be minimized through 
reduced transporting of inmates to and from the detention facility. Related, there 
should be a parallel reduction in staff required to transport inmates. Montgomery 
County reported reduction in costs for transportation as a result of using 
videoconferencing for pretrial hearings. However, costs are reduced—not 
eliminated—as inmates may insist on in-person appearance before a judge or 
magistrate.  


 Food costs were also identified as a potential area for savings. Feeding inmates 
outside of a secure detention facility is costly. By keeping inmates in the detention 
facility, detention staff do not have to feed inmates outside of this setting, 
minimizing overall food costs per inmate. For example, in rural settings, 
transportation to and from the courthouse may require hours of travel and 
necessitate feeding inmates. Eliminating long trips and meals will minimize these 
overall operating costs.  


 Medical cost savings were considered to be a key consideration for implementing 
videoconferencing. Expert workgroup members perceived that overall health (for 
inmates, court personnel, and detention staff) may be improved as close exposure 
to sick inmates is minimized. Thus, medical costs for inmates getting sick and staff 
being away on sick leave can be minimized. 


Experts also discussed the idea of ‘cost shifting,’ which is the burden of cost shifted to 
some agencies or stakeholders as a result of videoconferencing implementation. While 
some groups, such as correctional facilities, may experience cost savings as a result of 
using videoconferencing, other stakeholders may find their transportation costs increase 
due to the need to travel between the court and detention facilities.  


CREATING A PROTOCOL 


Experts were mixed between those whose jurisdictions have a protocol for 
videoconferencing in courts, those who have operating guidelines, and those who do not 
have any established guidelines. Some benefits to having a written protocol are 
establishing a group of decision-makers who can set the boundaries for 
videoconferencing use, understanding the concerns of all involved stakeholders in the 
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jurisdiction, and maintaining consistent practices for videoconferencing in a jurisdiction. 
However, some sites may see a written protocol as limiting; to prevent this, jurisdictions 
should regularly meet to discuss the written protocol and determine whether they need to 
make any changes to current practices. 


Discussion and Implications  


This project marks an important first step toward developing a well-informed and balanced 
understanding of the needs and potential challenges for conducting pretrial release 
hearings through video technology. Many stakeholders have noted both the promise and 
shortcomings of videoconferencing technology in the courtroom; however, there is a lack 
of research-based guidance on how these limitations can be overcome. The following 
provides a discussion of the key considerations for development and implementation of 
videoconferencing. The discussion is guided by information gathered through the three 
expert workgroup meetings, a review of the extant literature on this topic, and information 
gathered through observational site visits to two jurisdictions that use videoconferencing. 
The report produced as part of Phase I provides criminal justice practitioners and 
policymakers with access to information about the use of videoconferencing technology 
in pretrial release hearings and may provide early guidance on whether technology 
integration is feasible for their jurisdiction and practical considerations for planning for 
video technology use. Phase I findings set the stage for future study phases and more 
formative (Phase II) and rigorous (Phase III) investigation of both the implementation and 
impact of videoconferencing technology in post-arraignment settings on system and 
individual outcomes, including the impact of videoconferencing on system costs.  


Technological Considerations 


Videoconferencing is an interactive technology that enables two or more parties, in 
separate locations, to communicate with one another (sends and shares video, voice, 
and data over a transmission circuit so that two or more parties are able to communicate 
with one another; Wisconsin Supreme Court, 2005). This technology allows sharing and 
communicating of audio, video, and data images and has a number of potential system-
level benefits for release hearing application. The technological equipment is a distinct 
component to consider when a site plans to implement a videoconferencing system. The 
equipment is the tool that allows videoconferences to occur, and depending on the quality 
of the equipment, it limits how videoconferences are conducted. The following highlights 
key considerations that emerged from the observational site visits and expert workgroup 
meetings regarding technological considerations for videoconferencing. Implications of 
the considerations are also discussed. 


Overall technical software and transmission capacity was a key consideration for 
videoconferencing implementation. The nature and type of videoconferencing (e.g., point-
to-point videoconferencing on closed-circuit systems, Internet provider systems that use 
wireless or domain sites) can limit the functionality and speed of sharing of video, audio, 
and data images. The different connectivity options may be driven by infrastructure (i.e., 
existing phone or cable systems) in or near courthouses and detention facilities. Older 
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buildings or more remote locations (i.e., rural locations) may be limited in their ability to 
use certain types of technology for videoconferencing, as wiring for these capabilities may 
be limited. Transmission options and bandwidth were also listed as important 
considerations, as analog transmissions are outdated and typically do not allow for high 
quality data (see video and audio below). Use of high definition transmission may result 
in higher quality data transmission; however, additional equipment is necessary to 
transmit data.  


Video and Audio Capacity 


Screens or platforms used to present the shared information vary considerably; 
consequently, the resolution of the image will vary. This variation has real implications, 
given that defendants may not be in the presence of their defense attorneys. As a result, 
nonverbal cues or body language may be missed or misinterpreted by courthouse parties.  


Sound quality and control is also an important consideration. Similar to video resolution, 
audio systems capacity to pick up and relay softer sounds such as a defendant muttering 
that he/she does not understand something or wants to speak may not be heard. In 
addition and related to physical setup, if the court has to mute the defendant due to 
background or disruptive noise, it can result in missed opportunities to hear a defendant 
speaking. Microphone placement also arose as an issue that impacted the experience of 
hearing and ability to clearly hear all parties.  


Physical Setup of Technology 


The physical setup of the technology (i.e., the positioning of the cameras, microphones, 
and defendants, as well as display screen angles) vary in implementation by site and 
impact how participants can see or hear others in the court proceeding, including who is 
in view, the nuanced interactions between individuals, and facial expressions. These 
things impact the decorum of the court and whether the hearing is experienced similarly 
to an in-person hearing. Security of equipment (e.g., bolting down equipment or locking it 
up when not in use) was also an important issue brought up, particularly on the 
corrections’ end.  


Ability to Address Challenges 


Findings from the expert workgroup meetings and observational site visits indicate 
variability in the ability or approach to address challenges that arise with technology. 
Court and detention setting factors (e.g., procedures, rules, and physical structures), may 
limit the workarounds and approaches for system failures and malfunctions. In some 
instances, experts and site visit interview participants articulated clear procedures and 
processes if the system was not functioning properly. In other instances, site visit 
interview participants were less sure about procedures and workarounds for system 
malfunctions. Some solutions identified included (1) use of alternative/functioning rooms 
or floors, (2) transfer of inmates to the court for in-person hearings, and/or (3) delay and 
reschedule of hearings to allow time to resolve the problem. Sites and experts stated they 
have to reschedule most hearings when there are technical failures. Power outages also 
inhibit the ability to conduct videoconferences, and slow down the progress of a case. 
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Recording, Storage, and Use of Videoconferencing Data 


Use and storage of videoconferencing data was identified as having important 
implications for videoconferencing implementation. Responsibility for ownership of data 
files was listed as an important consideration because it has real cost implications. In 
some settings, videoconferencing data are not stored. The expert workgroup discussed 
the role of videoconferencing data as part of the court record—some identified 
videoconferencing data as part of the record and others indicated it is not part of the 
official court record. Thus, the legal requirements to preserve and save data are different 
across jurisdictions.  


Preimplementation Considerations  


Preimplementation considerations on videoconferencing use were identified and 
discussed at expert workgroup meetings, as well as observational site visits. These 
considerations include planning for implementation, cost considerations, the populations 
to be served, protection of civil liberties for defendants, and incorporation of victims into 
the release hearing process.  


Cost 


Cost emerged as a dominant theme in discussions about preimplementation of 
videoconferencing. Input from experts suggests that preimplementation should focus on 
planning and identification of resources to be used to implement videoconferencing. 
Given that videoconferencing involves both courts and corrections, sources of funding 
and overall resources and responsibilities for administration of videoconferencing will 
vary. Availability of resources may change. As a result, preimplementation should 
consider long-term planning of costs, management, and administration of 
videoconferencing over time. Alternative sources of funding or alternative uses for 
technology should be included in these discussions. Several experts indicated that costs 
can be offset by alternative uses, such as staff in-service training activities, administrative 
meetings, and civil cases.    


It should be noted that the expert workgroup, as well as some interview participants from 
site visits, indicated that overall cost effectiveness has not been conclusively established 
through rigorous study at the time of data collection. The implication is that future 
implementation research in videoconferencing should have as a primary focus the impact 
of videoconferencing on program costs across criminal justice system settings.    


Improved Public Safety 


The expert workgroup identified improved public safety as being a key consideration for 
implementing videoconferencing. Transportation of offenders to and from detention 
settings to courtrooms includes certain risks for staff, court officials, and other inmates. 
By minimizing the exposure to other populations, potential safety issues can remain 
contained within the detention setting, allowing greater control and security of jail staff 
over inmates. One expert emphasized the increased security during arraignments for 
inmates who have committed serious crimes, such as crimes against a child; 
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videoconferencing hearings may mitigate the risk of retaliation or violence among 
inmates.  


Rural Versus Urban Areas 


Geographic location was identified as a preimplementation factor for consideration. 
Setting up broadband capacity in rural areas may be costly or cost inefficient. Rural 
jurisdictions may have fewer resources to allocate to expanding the infrastructure and 
capacity to conduct videoconferencing.  


Populations Served 


When considering videoconferencing implementation, consideration should be given to 
the populations to be served through this medium. This consideration includes the types 
of inmates and cases to be heard through videoconferencing (e.g., general population, 
high security, administrative segregation populations, hospitalized defendants, inmates 
with mental illness or mental health issues) and procedures for dealing with special cases 
and populations.   


INVOLVEMENT OF VICTIMS 


Inclusion of victims in the videoconferencing process was a key discussion among 
experts. Discussion and recommendations about victim involvement varied considerably. 
Some experts noted that victims should be involved in all aspects of the criminal court 
process, including release hearings. One expert noted that her jurisdiction required victim 
notification and invitation to postarrest court hearings and reviews. Other experts noted 
that some States have constitutional or statutory provisions that enumerate victim rights 
in criminal proceedings, including rights to be notified of hearings or participate in 
hearings. In other instances, the role of victims in release processes was less established. 
Experts stressed the importance of early and adequate victim notice related to the safety 
and protection of the victims, particularly in domestic violence or sexual offenses. The 
experts found victim involvement to be a priority in planning and implementing 
videoconferencing technology in courts.  


Protecting Civil Liberties 


Experts indicated that planning for videoconferencing requires serious consideration and 
protection of civil liberties for defendants. Ensuring rights are stated, known, and 
documented, and the process for opting in or out of videoconferencing was listed as an 
essential pre-implementation consideration. Expert workgroup members indicated it was 
important to have procedures to address special needs of defendants (such as 
interpreters) and processes to accommodate special needs. In addition, experts indicated 
that pre-implementation planning should include adequate access to legal counsel and 
procedures to ensure defendants have access to counsel.  


Program Implementation  


A number of program implementation issues emerged in discussion with expert 
workgroup members and site visit interviews. Key considerations for program 
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implementation included getting support from different system administrations (police, 
court, and corrections) and court participants (judges, IT management, public defenders, 
victim services, prosecutors, jail administration and staff, other staff [e.g., pretrial services 
and probation departments]). In addition, collaboration was identified as a critical issue in 
program implementation. Objections to videoconferencing should be heard and 
addressed so that stakeholders have a role in planning and implementation of the 
process. Expert workgroup participants noted that governance committees and 
partnering organizations/agencies are fundamental to ensure smooth operations of 
videoconferencing—disagreement among staff on the proper way to implement and 
oversee videoconferencing can disrupt or delay implementation. In addition, contractual 
agreements with IT support and/or technology vendors should be in place prior to 
implementation of the program. Protocols and policies in the event of system failure or 
malfunction should be in place.  


Staffing considerations were listed as a critical element to program implementation, 
including staff needs and training. Expert workgroup members indicated that detention 
settings should have the right balance of officers on the floor to accommodate video-
conferencing schedules, in addition to standard detention administration needs. 
Detention administrators should work in coordination with court administration and 
technology management to identify oversight and management staff and training needs 
(IT training and security training) for implementation. In addition, experts indicated it is 
important to have backup staff trained and available to accommodate for staff turnover 
and staff leaves to ensure capable overseeing of videoconferencing procedures within 
the court or detention facility. In addition, experts indicated the availability of IT support 
both for detention and court personnel is critical to rapidly respond and resolve technology 
malfunctions or system issues.  


Training staff in these emerging roles is an important consideration, as training has 
implications beyond ability to serve in a videoconferencing function. Enhanced training of 
detention or court staff may increase pay rates of staff who require additional resources 
to sustain their involvement and support.  


In addition to the other program implementation considerations, experts stressed the 
importance of sustainability planning as a component of program planning. Experts noted 
the roles of legislative or executive support in continued financing of programs. Strategic 
planning and strategic plans were identified as being critical to continued operations of 
videoconferencing. In addition, experts identified regular reviews (judicial, executive, or 
legislative) and revisions to procedures and requirements to address emerging 
challenges and considerations.  


Conclusions 


The blueprint from Phase I of the project, outlined in this report, marks an important first 
step toward developing a well-informed understanding of the needs, challenges, 
requirements, and practices for conducting pretrial release hearings through video 
technology. The report produced as part of Phase I provides criminal justice practitioners 
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and policymakers with access to information about the use of videoconferencing 
technology in pretrial release hearings and may provide early guidance on whether 
technology integration is feasible for their jurisdiction and practical considerations for 
planning for video technology use. Phase I findings set the stage for future study phases 
and more formative (Phase II) and rigorous (Phase III) investigation of both the 
implementation and impact of videoconferencing technology on system and individual 
outcomes including costs.  


Potential benefits to the use of videoconferencing are substantial—decreased 
staff/personnel time to travel to and from detention and court settings, decreased 
transportation costs of moving inmates from detention to court settings, offsets in costs 
with alternative uses for videoconferencing equipment costs, increased security of 
inmates and detention and court staff, reduction in medical costs due to reduced exposure 
to other inmates in close confines of transport, reduction in offsite meal costs, and 
increased overall efficiency of procedural hearings. Phase I, however, has also identified 
specific areas where challenges in implementation may arise. First, jurisdictions (either 
local or State unified court jurisdictions) have their own sets of procedures, rules, and 
requirements for videoconferencing implementation. While experts noted what works for 
them, there is no consistent method of implementation. Second, videoconferencing is an 
emerging field, and intended goals may not be realized until processes and procedures 
are revised and lessons learned. Expert workgroup members and site visit interview 
respondents agreed that collaboration across systems is essential to ensuring smooth 
videoconferencing processes. This cooperation is also necessary early on to designate 
responsibilities across criminal justice systems/agencies and identify funding sources. In 
addition, establishing and documenting clear protocols and procedures is fundamental to 
ensuring success in videoconferencing implementation.  


Potential challenges or other considerations identified by practitioners (both expert 
workgroup members and site visit interviews) are important to address as the field 
emerges—increased staff training requirements, alternative uses of videoconferencing to 
offset costs (e.g., staff training, administrative meetings, civil court), accommodations for 
inmates with special needs, accommodations for victims, storage and data security 
requirements, use of videoconference data as the official court record, due process 
protections (adequate access to counsel, adequate access to court documents and 
records), and procedures to address malfunctions and system failures. The current report 
illustrates key areas for consideration for further research on videoconferencing at release 
hearings. The following sections provide an overview of project limitations and next steps 
in investigation into the implementation and outcomes of videoconferencing.  


Limitations 


Phase I of NIJ's Videoconferencing Report has expanded what is known about the 
practices, applications, requirements, and considerations for videoconferencing. The 
work has clarified protocols and practices that use videoconferencing to expedite release 
from custody for defendants being held in jail awaiting trial. However, it is important to 
note the parameters and limitations of this work. This section identifies the limitations of 
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the review of protocols and practices of videoconferencing for release hearings, as well 
as information gathered through observational site visits.   


Due to the exploratory nature of Phase I of this project, the findings in this report are not 
generalizable beyond the specific observational site visits included in this study and 
expert anecdotal information gathered through the expert workgroup meetings. Although 
the experiences, insight, and information gathered from practitioners and policymakers 
(i.e., expert workgroup and observational site visit interviews) are important and formative 
and help shape our understanding of videoconferencing, the findings are not exhaustive 
of all videoconferencing considerations. Challenges identified may be specific to 
jurisdictions, as implications for technology, preimplementation considerations, and 
implementation are driven by legal, extralegal (e.g., inclusion of victims in hearings is 
informal and not required statutorily; informal policies that affect system operations), and 
justice systems and structures and may not be applicable in other States or settings. It 
should be noted that expert panel members, external and invited guests to meetings, and 
site visit interview participants articulated clear opinions and perspectives in favor of or 
against the use of videoconferencing technology based on their experiences and 
expertise.  


Research on Videoconferencing at Post-Arraignment Release 
Hearings—Next Steps 


NIJ’s Videoconferencing Project—Phase I provided an opportunity to gather information 
from experts in the planning, implementation, and management of videoconferencing, as 
well as information through direct site observations and interviews. This report, and the 
findings within, create the foundation for more rigorous investigation into the 
implementation of videoconferencing, as well as the impact of implementation on system 
and offender outcomes. The subsequent phases of inquiry (Phases II and III) will each 
build on previous phases to culminate in rigorous, multisite research on 
videoconferencing.  


NIJ’s Videoconferencing Project—Phase II will include the development of protocols for 
videoconferencing implementation and an assessment of videoconferencing in two pilot 
sites (one rural). Implementation and assessment studies will be conducted, and the 
protocol or blueprint on video technology implementation will be based on field testing. 
The project will gather both quantitative and qualitative data on the process and 
implementation of videoconferencing and develop measures to assess impact at system 
and offender levels. The project will culminate with a modified protocol for implementation 
of videoconferencing.  


NIJ’s Videoconferencing Project—Phase III will include an evaluation of the 
implementation of the protocol over an extended period of time at multiple sites (i.e., 
multiyear, multisite evaluation). Sites will be selected and recruited for self-
implementation of the revised protocols for videoconferencing planning and 
implementation. Rigorous evaluation will examine the implementation of the protocols, 
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outcomes of videoconferencing within the study site, and the impact of videoconferencing 
on system and offender outcomes, including an objective cost efficiency study.   


Both phases will include participation of the expert workgroup, in coordination with NIJ, 
to guide implementation of both field testing and evaluation of videoconferencing 
programs. In addition, the expert workgroup will advise on the site selection, recruitment 
protocols, and interpretation of findings at each phase. 
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Court/Network Administrator Interview 
 


Thank you for agreeing to meet with us to discuss your jurisdiction’s program and work related to 
videoconferencing at post-arraignment release hearings.   
 
As you know, this project is funded by the National Institute of Justice (NIJ). To give you an 
overview, this project is jointly supported by NIJ’s Office of Research and Evaluation, and Office 
of Science and Technology. The purpose of the project is to identify protocols that improve 
practices and maximize return on investment using videoconferencing to expedite post-
arraignment release from custody for defendants who were arraigned and are being held in jail 
custody awaiting trial. Today, we are onsite to gather information on how these systems work in 
practice. 
 
In order to create a draft protocol, we need to better understand the videoconferencing practices 
in general.  We would like to ask you a few questions about the way your videoconferencing 
program operates.   We are not evaluating your videoconferencing program, but rather are using 
the information we receive from you to better understand the key components of 
videoconferencing programs as a whole.  The information we collect from you may help us to 
identify elements to include in the protocol, best practices, and also any programmatic obstacles 
of specific videoconferencing programs.   
 
This interview should take about 45 to complete. This discussion is completely voluntary; you can 
refuse to answer any question for any reason. We would like your permission to audiotape this 
interview, so that we can focus on the content rather than note-taking. Will you allow us to record 
this conversation?8 
 
 If “no”: Not a problem. We will be taking written notes, and may need to follow up with 


you after the interview to obtain any clarifying information that we may have missed. 
 


 If “yes”: Great, we will begin recording now. [Start recorder.] 


  
Before we begin, do you have any questions for me regarding our study or how we will use this 
information? 
 
Begin Interview.  
 
GENERAL VIDEOCONFERENCING INFORMATION AND HISTORY OF THE 
PROGRAM 
 


1) Can you tell me when you first began using videoconferencing for the purpose post-
arraignment release hearings? 


 
2) How was your videoconferencing program started? 


 
3) Was there a specific impetus that prompted the start of your videoconferencing program? 


 
4) Do you have a videoconferencing protocol? [obtain a copy] 


                                                 
8 ICF did not record or request to record any interviews conducted during the site visits. 
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a. How was it created? Tested? 


 
VIDEOCONFERENCING SUPPORT 
 


1) Who provided funding and other support to implement your videoconferencing program 
initially? 


2) Did you use your in-house IT staff or other (contracted) vendors to start-up your 
videoconferencing program? 


3) Do you utilize in-house IT staff or other (contracted) vendors to maintain your 
videoconferencing program? What resources are needed to sustain your 
videoconferencing program? 


________________________________________________________________ 
VIDEOCONFERENCING PLANNING AND GOVERNANCE 
 


1) Do you have a videoconferencing governance committee or structure? 
 


a. (If “yes”) Which professions are represented on your Governance Committee?  
 


2) Has your state developed any “memoranda of understanding” or inter-agency policies that 
guide the implementation of videoconferencing? (please describe) 


3) Do you have any document specifying the minimum standards for use for legal acceptance 
in your jurisdiction? 


4) Do you have a formal training protocol for operating your videoconferencing program? 
(please describe) 


________________________________________________________________ 
VIDEOCONFERENCING SPECS 
 


1) When is videoconferencing available? 
 


 Yes/No Option (Sole use/Concurrent) 
Criminal cases   
Civil cases   
Arraignment   
Appellate   
Sentencing   
Other (describe)   


 
2) Is your videoconferencing program available in languages other than English? 
 
3) Is your videoconferencing program available in TDD or TTY for users who are Deaf? 


 
4) Is your videoconferencing program intuitive (i.e., user friendly)? 


 
5) What type of software/hardware do you use? 
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6) How are transcripts accessed and obtained? 
 


a. Is identifying information redacted from public transcripts? 
 


7) What type of security to you have in place for your technology (e.g., to prevent against 
hacking, encrypted transmissions, etc.)? 
 


8) Do you have a plan for disaster recovery? 
 


9) Do you have remote interpreters? 
 


10) Do you have a helpdesk for unforeseen issues? 


11) Does the video and sound quality allow participants to:  


a. Interact with others as if they were in the same courtroom?  
b. Observe demeanor and nonverbal communications?  
c. Scan the room and observe all meeting participants and observers?   


 
12) How do participants conduct confidential and sensitive communications during hearings, 


such as between the defendant with defense counsel and court interpreter?   
 


13) How are documents relating to the hearing securely transferred and authorized between 
participants? 


________________________________________________________________ 
DATA SECURITY AND PRACTICES 
 


1) What password practices do you use to ensure network security?  


a. Are default passwords changed after implementation? 
 


2) Do you enable encryption during a videoconferencing session? 


3) Have you regularly updated firmware and system software? About how often does this 
occur? 


4) What physical security do you practice to ensure security of data and technology?  


5) How is the videoconferencing network kept separate from the court’s network system? 


6) How do you provide authorized access to archived files that parties have the right to 
review? 


7) How do you ensure secure transmission of archived files? 
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________________________________________________________________ 
PROGRAM SUCCESSES AND OBSTACLES 
 


1) What do you perceive as the greatest success(es) of your videoconferencing program? 
 


2) What is your definition of “success” (outcomes)? 
 


3) Have you encountered any challenges or limitations to planning, implementing or using 
your videoconferencing program? (please describe) 


a. Have you resolved these challenges or limitations? How? 
 
b. If not, what resources are needed to resolve these issues? 


 
4) What do you perceive as the benefits of videoconferencing? 


 
a. For rural jurisdictions? 


 
b. For urban jurisdictions? 


________________________________________________________________ 
PERSPECTIVES  
 


1) From your perspective, when do you think videoconferencing should be used? 
 


a. In what circumstances should it not be used? 


2) What needs to be in place for videoconferencing to work (i.e., infrastructure)? 


3) What is the minimum that needs to be in place for videoconferencing to be effective?  


a. What is the gold standard? 


4) What do you believe are the most important elements of a videoconferencing program? 


 
Can you think of anything else you would like us to know about your videoconferencing program? 
 
Thank you very much for your time, and for providing us with this information. If you can think 
of anything you would like to add, or have any questions regarding this study, please feel free to 
contact me at ____________________, or by e-mail at __________________.  
 
We appreciate your participation, and will be in contact with you again in the near future. 
 
[Stop recorder.]  
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Judge and Prosecutor Interview 
 


Thank you for agreeing to meet with us to discuss your jurisdiction’s program and work related to 
videoconferencing at post-arraignment release hearings.   
 
As you may know, this project is funded by the National Institute of Justice (NIJ). To give you an 
overview, this project is jointly supported by NIJ’s Office of Research and Evaluation, and Office 
of Science and Technology. The purpose of the project is to identify protocols that improve 
practices and maximize return on investment using videoconferencing to expedite post-
arraignment release from custody for defendants who were arraigned and are being held in jail 
custody awaiting trial. Ultimately, we are charged with creating a protocol for NIJ that can be tested 
in jurisdictions as part of a later project phase. Today, we are onsite to gather information on how 
these systems work in practice. 
 
In order to create a draft protocol, we need to better understand the videoconferencing practices 
in general.  We would like to ask you a few questions to capture your perceptions about the 
benefits and challenges of videoconferencing in a courtroom setting.  The information we collect 
from you may help us to identify elements to include in the protocol, best practices, and also any 
programmatic obstacles of specific videoconferencing programs.   
 
This interview should take about 15-30 minutes to complete.  This discussion is completely 
voluntary; you can refuse to answer any question for any reason. 
 
Before we begin, do you have any questions for me regarding our study or how we will use this 
information? 
 
Begin Interview. 
 
_______________________________________________________________ 
PROGRAM SUCCESSES AND OBSTACLES 
 


1) What do you perceive as the greatest success(es) of your videoconferencing program? 
 


2) What is your definition of “success” (outcomes)? 
 
3) Have you encountered any challenges or limitations to planning, implementing or using 


your videoconferencing program? (please describe) 
 


a. Have you resolved these challenges or limitations? How? 
 


b. If not, what resources are needed to resolve these issues? 
 


4) What do you perceive as the benefits of videoconferencing? 
 


a. For rural jurisdictions? 
b. For urban jurisdictions? 
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_______________________________________________________________ 
PERSPECTIVES  
 


1) From your perspective, when do you think videoconferencing should be used? 
 


a. In what circumstances should it not be used? 


2) What needs to be in place for videoconferencing to work (i.e., infrastructure)? 


3) What is the minimum that needs to be in place for videoconferencing to be effective?  


a. What is the gold standard? 


4) What do you believe are the most important elements of a videoconferencing program? 
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Other Participant Interview 
[Jail Staff, Defendants, Defense Attorneys, Family Members, Victims, Advocates] 


 
Hello, my name is ________________________, and I am a researcher for ICF 
International.   
 
I am working on a project supported by the National Institute of Justice (NIJ), which is part of 
the Department of Justice. This project wants to find ways to improve practices using 
videoconferencing to speed up release from jail for defendants who are arraigned and are being 
held in custody waiting for trial. Today, I am here to get information on how this process works. 
 
I would like to ask you a few questions about your experience with videoconferencing today. Your 
answers may help me find things to include in a document on videoconferencing, some best 
practices, and also any problems with videoconferencing programs.   
 
I only have six questions, which should take about 5-10 minutes to answer.  These questions are 
all voluntary; you can say you don’t want to answer any question for any reason. If you want to 
stop answering my questions at any time, you can. This information is all private. I will not share 
your name or any of your information to anyone or in any document. Answering my questions 
will not help or hurt you or your case in any way. It is completely okay if you do not want to answer. 
Also, I will not be asking you anything about this case, or the charge; answering these 
questions will not affect the case in any way. Please do not share any details about 
the case with me. 
 
Do you want to answer a few questions for me? Is it okay for me to continue with this interview? 
 
 If yes: Before we start, do you have any questions for me on this project or how I will use 


this information? Since you agreed, I will now ask you questions about your experience 
today.  


 
 If no: Thank you for your time!  


 
Begin Interview.  
 


 


1. Can you tell me about your experience today using videoconferencing today? 
a. Was it a positive experience?  


i. Why? 
b. Was it a negative experience?  


i. Why? 
 


2. Were there any problems with the videoconferencing today? 
a. What?  
b. How do you think the problem could have been avoided? 


 


This document is a research report submitted to the U.S. Department of Justice. This report has not 
been published by the Department. Opinions or points of view expressed are those of the author(s) 


and do not necessarily reflect the official position or policies of the U.S. Department of Justice.







         Research on Videoconferencing at Post-Arraignment Release Hearings 


 B-9 


3. In your opinion, is there anything good about using videoconferencing in hearings like the one 
today? 


 
a. What do you think are the benefits (For example, does it lessen transportation costs, 


stop the spread of contagious diseases, improve safety)? 
 


4. What is needed for videoconferencing to work (e.g., a similar courtroom location, privacy and 
contact between the client and their attorney)? 
 


5. Is there anything that you think could be improved with your videoconferencing experience 
today? 


 
6. Do you have any other information or opinion about videoconferencing that you would like to 


share? 


For Jail Staff Only: 


Do you believe you have sufficient space, equipment, and other resources to conduct hearings via 
videoconferencing in secure facilities? 


 


Thank you for your time! 
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AMERICAN BAR ASSOCIATION 
 


ADOPTED BY THE HOUSE OF DELEGATES 
 


AUGUST 3-4, 2020 
 


RESOLUTION 
 
RESOLVED, That the American Bar Association applauds the work of federal, state, 
local, territorial and tribal courts and the members of federal, state, local territorial and 
tribal bars for their thoughtful and innovative approaches to administer the justice system 
and protect the interests of litigants during the COVID-19 pandemic; 
 
FURTHER RESOLVED, That the American Bar Association supports a considered and 
measured approach in adopting and utilizing virtual or remote court proceedings 
established as a result of the COVID-19 pandemic, prioritizing use of such procedures for 
essential proceedings and those cases in which litigants consent to the use of virtual or 
remote processes;  
 
FURTHER RESOLVED, That the American Bar Association urges regular review of  any 
decision to detain an individual pending a final proceeding made during a period of 
mandatory use of virtual or remote court proceedings;  
 
FURTHER RESOLVED, That the American Bar Association urges that any authorization 
of mandatory use of virtual and remote court proceedings during the COVID-19 pandemic 
continue for as short a time as possible and in no event longer than the duration of the 
declaration of emergency issued in the jurisdiction; 
 
FURTHER RESOLVED, That the American Bar Association urges that use of virtual or 
remote court proceedings be permitted when litigants have consented to the use of such 
procedures, including being offered a delay until a safe, in-person proceeding can be 
held; 
 
FURTHER RESOLVED, That the American Bar Association urges that no person 
consenting to the use of virtual or remote court proceedings be required to sign a blanket 
waiver of rights or waive the right to have the procedure or outcome of the proceeding be 
subject to appellate or post-conviction review; 
 
FURTHER RESOLVED, That the American Bar Association urges the formation of 
committees to conduct evidence-based reviews of the use of virtual or remote court 
proceedings and make recommendations for procedures, revisions of procedures and 
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best practices to ensure that they are guaranteeing all applicable constitutional rights and 
ensure that attorneys can comply with their professional ethical obligations. Such 
committees should include representatives of all constituencies involved in or affected by 
the type of court or proceeding under consideration; 
 
FURTHER RESOLVED, That the American Bar Association urges that all virtual or 
remote court proceedings be tailored to the needs of participants and take into account 
the type of case and proceeding to be conducted, the participants involved, and whether 
participants are likely to be represented by counsel, by: 


(1) Considering the ability of all participants to access and fully participate in the 
proceedings, including: 


a. Ensuring that participation options for virtual or remote court 
proceedings are free for participants and observers;  


b. Providing options concerning participation and permitting participants to 
select the means of participation best suited to them without prejudice; 


c. Allowing participants to alter their chosen means of participation for each 
proceeding;  


d. Providing necessary support for those who, for financial, technological, 
language access, disability, or other reasons, may not be able to fully 
participate without assistance;  


e. Ensuring that methods of participation reduce, to the fullest extent 
possible, any prejudice that might result from the circumstances of 
participation;  


f. Providing contingencies for possible technological or access problems 
during the proceeding; 


g. Guaranteeing that participants are not pressured or obligated to waive 
constitutional rights;  


(2) Providing training on applicable procedures, including training on possible 
areas of technological bias; 


(3) Providing additional funding to assist courts, legal aid and public defense 
providers, prosecutors, and social service providers to expand and improve 
access to virtual and remote court proceedings, particularly for those who may 
require financial, technological, language access, or other specialized 
assistance; 


(4) Protecting full attorney-client relationships, including providing access for 
private consultation both before and during court proceedings and 
guaranteeing the confidentiality of such communications; and 


(5) Enabling and encouraging access to other litigation assistance programs and 
self-help programs previously available; 
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FURTHER RESOLVED, That the American Bar Association urges that advance notice 
be provided to the public of all virtual or remote proceedings and that full and meaningful 
public access to such proceedings be guaranteed, while also protecting the privacy of 
those proceedings legally exempted from public access; and 
 
FURTHER RESOLVED, That the American Bar Association urges that virtual and remote 
court procedures be studied for purposes of developing best practices and determining 
possible biases, and that, if such studies suggest prejudicial effects or disparate impacts 
on particular litigants or case outcomes, steps should be taken to halt, alter, or revise 
virtual or remote court procedures.
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REPORT 
 
During the COVID-19 pandemic, courts have endeavored to find ways to operate safely, 
while also ensuring that essential court proceedings continue. These efforts have been 
incredibly admirable, particularly amid the set of changeable crisis circumstances faced 
and they are deserving of acknowledgment.  


In many jurisdictions, this has involved quickly setting up remote or virtual courts, using 
meeting technologies such as Zoom or Go to Meeting. Because of the pandemic, the 
remote or virtual court procedures often have been crafted without time for consultation 
and input from the various constituencies that would normally be consulted prior to a 
change in court procedures, such as attorneys, clerks, social service providers, litigant 
support groups, victims groups, etc.  In Texas, for example, on Thursday, March 19, 2020, 
the Office of Court Administration advised judges that they had acquired 600 Zoom 
licenses to permit courts to go online starting Tuesday, March 24, 2020. In the first month 
of operation, Texas held “more than 8,500 separate proceedings  . . . involving 113,000 
participants and just over 1,300 judges.”1 According to the National Center for State 
Courts, at least 40 states have issued some guidance on holding virtual or remote 
hearings, but the approaches vary widely.2 As of July 27, 2020, only fifteen state court 
systems have announced plans to reopen.3   


As they have been implemented, numerous questions have arisen over how to conduct 
virtual or remote court as fairly as possible, including:  


- When should appearance at a virtual or remote proceeding be mandatory vs. 
optional? 


- How can we create procedures that ensure equal access for all participants? How 
can we create procedures that guarantee criminal defendants all applicable 
constitutional rights? 


- How can we create procedures that ensure that attorneys can comply with their 
professional ethical obligations? 


- How can we ensure that the circumstances of participation (video vs. telephone, 
background, and lighting) do not unfairly prejudice the proceeding in favor of or 
against a participant? 


- How can we share documents and evidence in real time with proceeding 
participants? 


 
1 Erik De la Garza, Texas Courts Zoom Forward with Virtual Hearings, Courthouse News Service (April 24, 
2020). 
2 Id. As of July 27, 2020, the National Center for State Courts website on Virtual Hearings listed five states 
(Delaware, Connecticut, New Jersey, New Mexico and Alaska) and Puerto Rico as having statewide orders 
requiring courts to close and mandating virtual court proceedings. An additional fifteen states have 
statewide orders urging the use of virtual hearings, including Wisconsin, California, Texas, Illinois and New 
York. National Center for State Courts, Virtual Courts Chart (visited July 27, 2020), available at 
https://www.ncsc.org/newsroom/public-health-emergency.   
3 National Center for State Courts, Statewide Plans to Resume Court Operations Chart (visited July 27, 
2020), available at https://www.ncsc.org/newsroom/public-health-emergency (listing and linking to plans 
from Montana, Wisconsin, Texas, Arkansas, Tennessee, South Carolina, Florida and Pennsylvania). 



https://www.ncsc.org/newsroom/public-health-emergency

https://www.ncsc.org/newsroom/public-health-emergency
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- How can we ensure the timely and effective transmission of court orders and 
notices? 


- How can we ensure that attorneys have a full and contemporaneous opportunity 
to consult privately with clients during proceedings? 


- How can we provide public and media access to courts held virtually/remotely? 
Once available, should such proceedings be subject to recording and available 
after the live event? If so, for how long? 


As the pandemic has become the new normal, it has become obvious that these 
procedures will be in use, at least in part, for some time to come. As courts implement or 
expand the use of emergency procedures for virtual or remote court, it is important not to 
lose sight of the questions raised by these procedures and to take the earliest possible 
opportunity for consultation, input and feedback of the myriad justice system actors.4  
 
This Resolution urges a considered and measured approach to the compulsory use of 
virtual and remote court procedures, while permitting the use of such procedures 
whenever litigants provide consent and are further provided the option of an in-person 
hearing whenever such a hearing is safely5 possible. The Resolution further encourages 
each jurisdiction employing virtual or remote court: (1) to establish committees to conduct 
evidence-based reviews of virtual and remote court procedures; (2) to guarantee equal 
access, due process, effective assistance of counsel, and fundamental fairness; (3) to 
provide additional funding to improve access to virtual or remote court proceedings; (4) 
to ensure that the public, including the media, is provided access to court proceedings 
unless an appropriate exception applies, in which case the privacy of the proceeding 
should be protected; (5) to provide training on virtual and remote procedures; and (6) to 
study the impacts of these procedures for possible prejudicial effect or disparate impact 
on outcomes.  
 
Concerns Related to Virtual and Remote Court Proceedings 
 
Virtual and remote court proceedings raise concerns about the impact of telepresence, 
equal access to the proceedings, attorney-client relationships and access to assistance 
programs, and public access and privacy concerns. This Report addresses each of these 
concerns in turn before proposing policy recommendations on the use of virtual and 
remote courts, as well as appropriate review of such use. 
 
Impact of Telepresence 


 
4 This Resolution does not take a position on whether the use of virtual or remote court proceedings are 
legal or constitutional. For an overview of past rulings on the use of virtual or remote court proceedings in 
various types of hearings, see Mike L. Bridenback, Study of State Trial Courts Use of Remote Technology, 
National Association of Presiding Judges and Court Executive Officers, April 2016, available at 
http://napco4courtleaders.org/wp-content/uploads/2016/08/Emerging-Court-Technologies-9-27-
Bridenback.pdf. Some courts have found video and remote court procedures inadequate for bail 
proceedings, for some plea hearings, for evidentiary hearings and for trials. Id. at 4-7. 
5 The Resolution does not take a position on when in-person court proceedings should resume. Given the 
public health nature of this crisis, the determination of whether in-person court proceedings can be safely 
held should be made in conjunction with the public health and medical experts in each jurisdiction. 



http://napco4courtleaders.org/wp-content/uploads/2016/08/Emerging-Court-Technologies-9-27-Bridenback.pdf
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Watching someone on a screen does not have the same impact as seeing the individual 
in-person. “Virtual hearings inevitably skew the perceptions and behavior of the involved 
parties by either removing or over-emphasizing non-verbal cues, failing to properly 
simulate normal eye contact, or exaggerating features.”6 A recent report by the 
Surveillance Technology Oversight Project recently noted that these problems “can 
obstruct the fact-finding process and prevent accurate assessments [of] credibility and 
demeanor.”7 The few studies conducted of use of videoconferencing in courts show that 
these issues can have significant impacts on outcome. 
 
In 1999, Cook County, Illinois (Chicago) began holding most bail hearings in felony cases 
using a closed-circuit television procedure. The defendant remained at the detention 
center for the bail hearing. A study of the impact of this procedural change was conducted 
by a research team from Northwestern University led by Shari Seidman Diamond.8 The 
study concluded that “defendants were significantly disadvantaged by the 
videoconferenced bail proceedings.”9 Specifically, “[t]he average bond amount for the 
offenses that shifted to televised hearings increased by an average of 51%.”10 The 
researchers noted that the disparity may have been, in part, caused by the quality of the 
technology, the lack of “eye contact” caused by watching the screen rather than the 
camera, the reduced ability or willingness of the defendant to speak up during a hearing, 
or the negative impact of the proceeding on attorney-client communication.11 


An observational study of teleconferenced immigration hearings conducted in 2004-2005 
found such hearings “a poor substitute for in-person hearings.”12 The study found that the 
use of videoconferences reduced the ability or opportunity of immigrants to speak or ask 
questions and lessened their ability to communicate with their attorneys.13 The 
conferences were also plagued by technical difficulties, with almost half of observed 
cases experiencing one or more problems.14 The study called for a “moratorium on 


 
6 Albert Fox Cahn and Melissa Giddings, Virtual Justice: Online Courts During COVID-19, Surveillance 
Technology Oversight Project (July 23, 2020), at 10, available at 
https://static1.squarespace.com/static/5c1bfc7eee175995a4ceb638/t/5f1b23e97ab8874a35236b67/1595
614187464/Final+white+paper+pdf.pdf; see also Alfred Ng, Going to court online is supposed to be safer. 
For many, it’s actually much worse, CNET (July 23, 2020), available at https://www.cnet.com/news/why-
virtual-courts-put-defendants-at-a-disadvantage/. 
7 Id.; see also Anne Poulin, Criminal Justice and Videoconferencing Technology: The Remote Defendant, 
78 Tul. L. Rev. 1089 (2004) (noting that videoconferencing may have a negative impact on the way the 
defendant is perceived as well as the way in which the defendant experiences the criminal justice system), 
available at https://digitalcommons.law.villanova.edu/wps/art15.   
8 Shari Seidman Diamond, Efficiency and Cost: The Impact of Videoconferenced Hearings on Bail 
Decisions, 100 J. of Crim. L.& Criminology 869 (2010). 
9 Id. at 898. 
10 Id. at 897. 
11 Id. at 898-99. 
12 The Legal Assistance Foundation of Metropolitan Chicago and the Chicago Appleseed Fund for Justice, 
Videoconferencing in Removal Hearings: A Case Study of the Chicago Immigration Court (Aug. 2, 2005), 
at 5, available at http://chicagoappleseed.org/wp-content/uploads/2012/08/videoconfreport_080205.pdf.  
13 Id.  
14 Id. at 6-7. 



https://static1.squarespace.com/static/5c1bfc7eee175995a4ceb638/t/5f1b23e97ab8874a35236b67/1595614187464/Final+white+paper+pdf.pdf

https://static1.squarespace.com/static/5c1bfc7eee175995a4ceb638/t/5f1b23e97ab8874a35236b67/1595614187464/Final+white+paper+pdf.pdf
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videoconferencing in removal cases until it can be improved.”15 A different study of the 
use of teleconferencing in immigration proceedings determined that remote hearings 
impacted outcome, lessening the likelihood asylum would be granted.16  


Access to Courts 
 
In many essential and time-sensitive civil proceedings, such as family court proceedings, 
litigants are not represented by counsel. Depending on case type and location, between 
65% and 100% of litigants in civil cases are self-represented, which translates into an 
estimated 30 million self-represented litigants per year going through the civil courts.17 
Similarly, in the lowest level criminal cases, in which the potential punishment is limited 
to a fine, most individuals are not represented. In criminal cases, approximately 80% of 
all defendants qualify for public defense services, generally indicating that their family 
income is at or near the poverty line.18 Income matters because many of the procedures 
for virtual or remote court require the participant to have internet or a phone line. Legal 
aid providers and public defenders report that even telephonic hearings can be 
problematic. Very few people have land line phones and many clients who have cell 
phones19 use prepaid calling plans that may run out or go inactive during periods of 
personal economic stress.20  


While internet access continues to improve, a substantial number of individuals and 
communities still lack access. According to a Pew study released in 2019, 10% of 
American adults do not use the internet.21 This percentage rises to almost 30% for adults 
with less than a high school education.22 Adults from households earning less than 
$30,000 a year are also far less likely to use the internet in comparison to higher earning 
counterparts.23 Another Pew study noted that about one quarter of adults in rural areas 


 
15 Id. at 8.  
16 Frank M. Walsh & Edward M. Walsh, Effective Processing or Assembly-Line Justice? The Use of 
Teleconferencing in Asylum Removal Hearings, 22 Geo. Immgr. L.J. 259, 271 (2008). 
17 Self-Represented Litigant Network Brief, How many SRL’s? (SRLN 2019), available at 
https://www.srln.org/node/548/srln-brief-how-many-srls-srln-2019.  It is noteworthy that the vast majority of 
the litigants who receive help from legal aid are self-represented, with approximately 95% of the cases 
handled by LSC grantees closing with brief service or advice and counsel. 
18 Caroline Wolf Harlow, Defense Counsel in Criminal Cases (Nov. 2000), available at 
https://www.bjs.gov/content/pub/pdf/dccc.pdf (“At felony case termination, court-appointed counsel 
represented 82% of State defendants in the 75 largest counties.”). 
19 Cell phone use is widespread. According to a Pew Study, 96% of adults use a cell phone and 81% of 
use a smartphone. For a substantial number (37%), the smartphone is their primary way of accessing the 
internet. Mobile Technology and Home Broadband, Pew Research (June 13, 2019), available at 
https://www.pewresearch.org/internet/2019/06/13/mobile-technology-and-home-broadband-2019/.  
20 Use of prepaid cell phones is very common. In 2013, about 1 in 3 cell phone users used a prepaid cell 
phone. See Marc Lifsher, More Cellphone Users Switch to Prepaid Plans, PHYS (Feb. 22, 2013), available 
at https://phys.org/news/2013-02-cellphone-users-prepaid.html. See also Bruce Wilkinson, What’s Driving 
the Growth of Pre-Paid Cell Phones, Nielsen (Apr, 30, 2010), available at 
https://www.nielsen.com/us/en/insights/article/2010/whats-driving-the-growth-of-pre-paid-cell-phones/.  
21 Monica Anderson, et al., 10% of Americans don’t use the internet. Who are they? (Apr. 22, 2019), 
available at https://www.pewresearch.org/fact-tank/2019/04/22/some-americans-dont-use-the-internet-
who-are-they/.  
22 Id. 
23 Id. 
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report that “access to high-speed internet is a major problem in their local community.”24 
Even in suburban and urban areas, substantial numbers of adults (13% and 9% 
respectively) report major problems with internet access.25 The percentage of adults 
using broadband at home also differs by race, with almost 80% of white adults reporting 
home broadband access, compared to 66% of black adults and 61% of Hispanic adults.26 


Access is not made equal by simply providing the technology and instructions. Even when 
an individual is able to obtain access to internet to participate in virtual proceedings, the 
conditions of their home or surroundings may unwittingly create prejudice or bias.27 Legal 
aid providers and public defenders have expressed concern that, unlike in courtrooms, 
where they can discuss and even assist their clients with appropriate clothing and other 
aspects of presentation, they cannot go to their homes and ensure that the space is clear 
and quiet, and that the client has appropriate lighting, etc. before the start of a video 
proceeding. A cluttered or dirty home, a noisy or crowded space, or even a particular 
poster or book could leave an impression that harms a litigant.28 


Creating equal access to virtual and remote court proceedings may require having both 
phone and internet options, as well as establishing free access points, perhaps at social 
service organizations, for individuals to attend proceedings and obtain assistance, if 
needed. What those options are and how they are established may differ by jurisdiction. 
Participants should be permitted to choose the option that works best for them in 
consultation with their attorney, if represented. Participants should be given a choice for 
each hearing or proceeding, as circumstances may change. For example, a litigant might 
prefer a telephonic option from home for a set hearing, but if the hearing is part of a larger 
docket call, may prefer to go to a portal at a social service agency so as not to waste 
prepaid minutes. Similarly, the ability to use a portal might be critical to ensure the safe 
participation of an individual alleging domestic abuse and seeking a protective order. If 


 
24 Monica Anderson, About a quarter of rural Americans say access to high-speed internet is a major 
problem (Sept, 10, 2018), available at https://www.pewresearch.org/fact-tank/2018/09/10/about-a-quarter-
of-rural-americans-say-access-to-high-speed-internet-is-a-major-problem/.  
25 Id. 
26 Pew Research, Internet/Broadband Face Sheet (June 12, 2019), available at 
https://www.pewresearch.org/internet/fact-sheet/internet-broadband/.  
27 This concern goes well beyond the potential for prejudice based on appearance, extending to concerns 
that participants may be subject to pressures or coaching during participation. For example, a domestic 
violence victim may feel extreme pressure not to participate in a hearing or to lie if he/she is required to 
appear from a home shared with the alleged abuser. 
28 It is noteworthy that in almost every Best Practices list for conducting online meetings or events, the list 
notes that lighting and background are critical to how you are perceived. See, e.g. Career Partners 
International, 6 Best Practices for Virtual Meetings (Mar. 27, 2020), available at https://www.cpiworld.com/6-
best-practices-virtual-meetings/ (noting that “what’s behind you really matters,” as do lighting, camera angle 
and distracting noises).  The Texas Courts COVID page provides Best Practice recommendations for 
judges. Some of the tips include: “Position the camera at your eye level or slightly above eye level; Be 
mindful of what is behind you, choose a solid neutral wall if possible - or use our Judicial Virtual Background; 
Check the lighting. Light from a window behind you might blind the camera, making you look dark. Light 
above you in the center of a room might also cast shadows. Ideally, position a lamp, or sit facing a window, 
where light is directly on your face. Also be aware that your monitor casts light that can make you look 
blue.” See Texas Judicial Branch, Tips for Successful Hearing, available at 
https://www.txcourts.gov/programs-services/electronic-hearings-with-zoom/.  



https://www.pewresearch.org/fact-tank/2018/09/10/about-a-quarter-of-rural-americans-say-access-to-high-speed-internet-is-a-major-problem/
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able to subsequently obtain safe, separate housing, appearing from home may be safer 
and easier thereafter.29 Flexibility is critical. The COVID-19 pandemic is likely to create 
economic instability for the foreseeable future, and thus jurisdictions must assume that 
circumstances for litigants will also remain in flux.30 


Different access options alone may also not be sufficient to permit participation, 
particularly for those individuals with disabilities or language access issues. For example, 
hearing impaired clients may require real time court transcription or captioning to 
participate. In some courtrooms prior to the pandemic, this service was provided for free 
via CART.31 Zoom and other platforms for online or remote hearings may be deficient for 
these participants. Some platforms also are more compatible with the assistance readers 
used by visually impaired participants. Similarly, those with language access issues may 
need a supplementary system for real-time translation or for the court to ensure a 
translator is available for the online or remote proceeding.32 


When considering access, participation is one factor. Another is distribution of necessary 
orders and other paperwork. Zoom and other meeting-based platforms do not easily allow 
someone to upload a document to participants, and yet the contemporaneous sharing of 
written agreements, orders, and other documents can be critical to ensuring that everyone 
in attendance at a hearing leaves with the same understanding of what has been agreed 
to or ordered. Many courts are using a secondary platform, such as Dropbox or a court-
specific portal, to exchange or distribute documents, but this adds a layer of technological 
complexity. It also does not address access for the visually impaired or the public. 
Participants should similarly be given options regarding how to receive documents and 
be able to select the options that work best for them. In addition to documents, the process 
for distributing notices to litigants should be confirmed regularly, and where feasible, 
duplicative options should be used to account for potential changes in circumstances and 
uncertainty. 


Attorney-Client Relationships and Access to Legal Assistance 


At in-person court proceedings, attorneys typically meet with the client immediately prior 
to the proceeding, often near the courtroom, to address last minute considerations. If a 


 
29 Remote appearance may also improve the conditions of appearance for those who find in person 
appearance in court stressful or traumatic. 
30 The Texas Access to Justice Commission created a primer for judges on best practices for conducting 
Zoom hearings with self-represented litigants. After noting that some self-represented litigants use phone 
plans and may have limited minutes that preclude even telephone participation in Zoom hearings, the 
document candidly admits, “We do not have a solution for this problem, and welcome your ideas.” See 
Texas Access to Justice Commission, Best Practices for Courts in Zoom Hearings Involving Self 
Represented Litigants, available at https://www.txcourts.gov/media/1446335/zoomsrlbestpractices.pdf.  
31 CART stands for Communication Access Real-Time Translation. For more information, see American 
Judges Foundation and National Court Reporters Foundation, Communication Access Real-Time 
Translation (CART) in the Courtroom: Model Guidelines (Sept 2002), available at 
https://www.ncra.org/docs/default-source/uploadedfiles/governmentrelations/cart-in-the-courtroom-model-
guidelines.pdf.  
32 Some jurisdictions are endeavoring to address these issues. See, e.g., The California Commission on 
Access to Justice, Remote Hearings and Access to Justice During COVID-19 and Beyond (May 18, 2020), 
available at https://calatj.egnyte.com/dl/dpk9zAsQxd/.  
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client has a question or concern during the court proceeding, the client can consult with 
the attorney at counsel table or, if necessary, request a brief recess for a more private 
and thorough consultation. Replicating this level of communication and consultation in 
virtual or remote court proceedings is difficult.33 Every possible effort should be made to 
do so, and particular attention should be paid to providing support and assistance for 
vulnerable litigants or witnesses, such as children. 


Courts have attempted to ensure full attorney-client communication during virtual or 
remote court proceedings, but often these efforts are complicated by the same issues of 
technical experience and access addressed above. Texas courts, which use Zoom for 
most court hearings, encourage the use of breakout rooms for attorney-client 
communications. Observing these hearings, however, it was common to see judges 
disconnect participants instead of relocating them to breakout rooms and/or to see 
witness participants erroneously decline invitations to breakout rooms and then court 
administrators and/or judges having challenges inviting them to the breakout room again. 
In one instance, an attorney suggested that the other participants, including the judge, 
prosecutor, and court personnel, simply mute themselves during her conference with her 
client, either not realizing or not caring that this would still permit them, and the online 
observers, to hear that conference. During some criminal hearings involving in-custody 
defendants, the deputy at the jail kept declining rather than accepting invitations to 
breakout rooms, making it impossible for in-custody defendants to confer with their 
attorneys. While we can expect judges, attorneys and jail personnel to improve in their 
use of this technology, in each case, it is often a new experience for litigants, meaning 
that problems with technology and various work arounds and alternative options will 
continue to be necessary.  


Perhaps more importantly, for in-custody defendants, the breakout room mechanism 
creates privacy from the judge, prosecutor, and on-line observers, but does not create 
privacy from the multiple deputies and other personnel in the hearing room at the jail. As 
virtual or remote court proceedings are examined or established, special attention must 
be paid to ensuring that litigants can have full and confidential access to their attorney for 
consultation and explanation, even if this delays the proceedings. The technological 
methods of doing this as simply as possible may differ by procedure and platform utilized. 
In undertaking to form or evaluate consultation capabilities, jurisdictions are encouraged 
not to rely on a request for such consultation from litigants. Far too often, if the judge asks 
a litigant if he or she understands, the litigant will reply “yes” automatically when, if given 
the opportunity to ask questions of counsel, the individual would ask several questions. 
Therefore, it may be advisable for the judge or presiding authority to plan or require short 
breaks throughout proceedings to allow for such consultation,34 rather than asking if 
consultation is required or expecting the litigant to request such consultation if needed. 


 
33 Eric T. Bellone, Private Attorney- Client Communications and the Effect of Videoconferencing in the 
Courtroom, 8 J. Int’l Comm. L. & Tech. 24 (2013) (finding generally that negatives of videoconferencing on 
the attorney-client relationship far outweigh benefits). 
34 The mechanism for consultation need not be complex. Oftentimes, it is sufficient to permit a lawyer and 
client to leave the virtual courtroom or courtroom call, talk to each other privately by phone, and then rejoin 
the call.  Such consultations should be readily available and encouraged. 
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It is unlikely that any virtual procedure can effectively mimic the communication 
opportunities provided by in-person hearings. Whatever procedures are put in place, 
significant training should be provided, and made mandatory if feasible, to ensure that 
judges, court administrators and attorneys are facile at using the mechanisms that permit 
confidential attorney-client conversations, as well as the exchange of documents and 
enable them to assist litigants and other participants in using these procedures. Such 
training should pay special attention to the particular challenges faces by criminal 
defendants, self-represented litigants and litigants with disabilities. 


It is also important that courts ensure that litigants are informed about and have access 
to the legal and non-legal resources that were accessible before virtual and remote 
proceedings were introduced. For example, civil litigants often do not have access to free 
legal counsel, but do have access to lawyer-of-the-day programs or other legal assistance 
programs, which provide assistance in answering questions about proceedings, 
preparing forms, etc. Often these programs are located in courthouses and litigants are 
referred by court personnel. Courts should diligently inform litigants participating in virtual 
or remote proceedings about these programs and how to access them. If necessary, 
courts should postpone proceedings to permit a litigant to obtain assistance. 


Public Access and Privacy Concerns 


The Sixth Amendment to the U.S. Constitution guarantees a defendant the right to a 
public trial.35 The U.S. Supreme Court has held that the press and public have a right 
under the First Amendment to attend trials,36 as well as other court proceedings.37 Public 
access is also the means by which family members and loved ones of litigants, 
defendants or other participants can attend the proceedings.38 Public access is 
fundamental to protecting the integrity of the judicial system and maintaining the trust of 
the public, and courts should therefore take meaningful steps to protect the constitutional 
rights at stake, including the right of access, with narrow limitations on such access 
imposed only for the compelling reasons that would typically justify closure. The 
temptation to close a courtroom for administrative convenience or through lack of effort 
to establish means of remote or virtual access must not be condoned.  
 
As courts have moved online, many have not prioritized public access. Some do not have 
public access at all. When a public feed is available, the manner in which they share 
virtual or remote proceedings is often confusing and deficient. There is usually no public 


 
35 See, e.g., Fed. R. Crim. P. 53 (“Except as otherwise provided by statute or these rules, the court must 
not permit the taking of photographs in the courtroom during judicial proceedings or the broadcasting of 
judicial proceedings from the courtroom.”).  
36 Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980) (closing the courtroom during a fourth 
criminal trial following three mistrials violated the First Amendment right of the media and public to attend 
the trial). 
37 El Vocero de Puerto Rico v. Puerto Rico, 508 U.S. 147 (1993)(public has right to attend preliminary 
hearing). 
38 The right to a public trial entitles a criminal defendant “at the very least . . . to have his friends, relatives 
and counsel present, no matter with what offense he may be charged.” In re Oliver, 333 U.S. 257, 272 
(1948). Exclusion of family members from the courtroom has been held to violate the Sixth Amendment.  
See, e.g., United States v. Rivera, No 10-50426, (9th Cir. June 22, 2012).   
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notice that informs observers of which hearings will be streamed when and where, what 
type of proceeding is to be heard and who the litigants are.  
 
In jurisdictions providing public access, that access is typically via a YouTube or 
Facebook Live Feed, rather than the court website. In watching or listening to a streamed 
or broadcast hearing, no header is provided concerning the case, the personnel, or even 
the type of docket. In in-person criminal proceedings, the judge, prosecutor, defense 
attorney and accused are identifiable by where they stand or sit in the courtroom. Most 
online platforms do not similarly allow a party to lock a view into place, and there is 
therefore no discernable way to distinguish attorneys from the court personnel or from the 
litigants.  
 
Establishing the electronic means of allowing remote access is only the first step; courts 
must make meaningful efforts to ensure that the time and virtual location of hearings are 
known to the public through each court’s website. Technically allowing for access while 
leaving the public and other participants in the dark about how to connect to the audio or 
video feed is not sufficient. The daily docket information for each court system should be 
centralized on one page on the court’s website with links to the hearings and instructions 
on how to connect. Additionally, encouraging individuals to introduce themselves and/or 
label their feed with their correct name and position/title, would improve public 
understanding of hearings significantly.  
 
At the same time, the right of the public and press to attend court proceedings is not 
absolute. In some proceedings, the right of a particular litigant or witness to privacy or 
continued anonymity trumps the right of public access. For example, juvenile court 
proceedings in some states are closed to limit the future consequences for the minor.39 
A judge may also close a proceeding that would otherwise be open to the public to protect 
the identity of an undercover officer or a child witness.40 Protecting the privacy of these 
court proceedings that should remain private is as important as ensuring public access to 
those that should be made public. Virtual and remote court procedures must therefore 
both ensure privacy in appropriate cases, something difficult to guarantee on many of the 
online platforms, and ensure public and media access in the majority of cases to which 
there is a right of access. 
  
Moreover, the right of public access to a courtroom does not extend to recording the 
proceedings. The debate over cameras in courtrooms has been going on for decades, 
with proponents arguing that broadcasting permits the public to understand the justice 
system, and opponents arguing that cameras may distract participants and require the 
counsel to create two levels of argument–one on the law and one for the public. While 


 
39 See, e.g., Rasmussen, Kristen, Access to Juvenile Justice, The Reporters Committee for Freedom of the 
Press, at 4-5, available at https://www.rcfp.org/wp-content/uploads/imported/SJAJJ.pdf. The right of access 
to juvenile proceedings, where it exists, is usually statutory and not based on the First Amendment. See, 
e.g., San Bernardino County Dep't of Pub. Social Seres. v.Superior Court, 283 Cal. Rptr. 332, 338-39 (Cal. 
Ct. App. 1991) (The First Amendment right of access does not extend to juvenile delinquency hearings). 
40 See, e.g., State v. Ucero, 450 A.2d 809 (RI 1982). 
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many courts allow recordings, many other courts still forbid such recordings.41 Allowing 
remote access to court proceedings over the internet, however, subjects all such 
proceedings to possible recording. While a judge can instruct that no one record the 
proceedings,42 the judge cannot technologically bar such recordings. 43  
 
Mandatory vs. Permissive Use of Virtual or Remote Court Proceedings: 


Virtual and remote court procedures, when optional, not only provide a method of safely 
holding critical hearings during the COVID-19 pandemic but may also serve to expand 
convenient access to courts in appropriate instances. Attending court in person is often 
difficult. It commonly requires individuals to take a full day off work, arrange childcare and 
travel to and from the courthouse, which may be some distance from their residence, and 
may or may not be accessible by public transportation. Many times, the individual arrives 
at court only to wait a considerable time for his or her case to be called and then 
participates in only a brief hearing resulting in the setting of another hearing date. For 
example, in a low-level criminal case, a status hearing commonly involves only a short 
exchange regarding discovery, status of plea negotiations and when the case will be 
ready for trial. Similarly, a status conference in a child neglect case may be a relatively 
short conversation noting that nothing has changed and that the continuation of the 
current plan and placement remains appropriate. In such cases, the ability to attend a 
hearing by phone or video conference may provide greater efficiency, as well as cause 
far less disruption and expense for the parties involved. For this reason, remote court 
procedures have been used in some rural communities for a long time.44  
 
However, virtual and remote court procedures, if mandated, raise important concerns 
about restricting access and causing prejudice or impacting outcomes. Given these 
concerns, courts should be cautious in mandating use of virtual and remote court 
proceedings during the public health emergency caused by COVID-19, prioritizing 
essential proceedings. Essential proceedings should be narrowly defined to include 
preliminary proceedings that have the potential to result in the detention or release of an 
individual from custody and other critical civil proceedings such as temporary orders of 
protection, interim child custody or child welfare orders or other temporary injunctions or 


 
41 See National Center for State Courts, Cameras in the Court – Resource Guide (Mar 20, 2019), available 
at https://www.ncsc.org/Topics/Media/Cameras-in-the-Court/Resource-Guide.aspx (noting that most states 
permit exceptions regardless of which predominant rule they have adopted).  
42 Texas has encouraged judges to make this request and post a watermark on the broadcast that says Do 
Not Record. The instructions for judges in Texas also provide information on how to delete the YouTube 
recording following the proceeding. See Texas Instructions on Creating a Court YouTube Channel, 
available at https://81db691e-8a8c-4e25-add9-
60f4845e34f7.filesusr.com/ugd/64fb99_eb8a7a1d2fd04e1e8d4d542990b7a945.pdf.  
43 Jurisdictions and judges have alternative means of dissuading individuals from recording proceedings. 
For example, participants who record hearings after instruction not to record could be held in contempt. 
44 See, e.g., Alaska R. Civ. P. 99 – Telephonic Participation in Civil Cases, available at 
https://casetext.com/rule/alaska-court-rules/alaska-rules-of-civil-procedure/part-xiii-general-
provisions/rule-99-telephonic-participation-in-civil-cases. (“The court may allow one or more parties, 
counsel, witnesses or the judge to participate telephonically in any hearing or deposition for good cause 
and in the absence of substantial prejudice to opposing parties.”). See also, Alaska Superior Court, Form 
on Telephonic Appearance, available at https://public.courts.alaska.gov/web/forms/docs/tf-710.pdf. 



https://www.ncsc.org/Topics/Media/Cameras-in-the-Court/Resource-Guide.aspx

https://81db691e-8a8c-4e25-add9-60f4845e34f7.filesusr.com/ugd/64fb99_eb8a7a1d2fd04e1e8d4d542990b7a945.pdf

https://81db691e-8a8c-4e25-add9-60f4845e34f7.filesusr.com/ugd/64fb99_eb8a7a1d2fd04e1e8d4d542990b7a945.pdf
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orders concerning the safety or placement of an individual, as well as hearings on 
petitions necessary to protect constitutional rights. Any order mandating the use of virtual 
or remote court procedures also should remain in operation as short a time as possible 
and should not continue beyond the length of the jurisdiction’s public health emergency.45 
Further, any decision made during a mandatory virtual court proceedings to detain an 
individual should be subject to regular review or reconsideration. 


In certain types of proceedings, virtual and remote court appearance may be antithetical 
to due process, and such determinations should be respected. For example, in criminal 
cases, the right of confrontation requires in-person trials.46 Similarly, based on a 
comprehensive review of immigration proceedings, including the existing studies 
concerning the negative impact of video appearance on outcomes for noncitizens in such 
proceedings, the ABA House of Delegates adopted a Resolution providing that such video 
appearances in immigration cases should be “limited to procedural matters” and permitted 
only after the noncitizen gives informed consent.47 Nothing in this Resolution is intended 
to conflict with or override such specific recommendations with regard to particular kinds 
of hearings. 


At the same time, because virtual or remote court proceedings have the potential to ease 
and expand access to the courts, and indeed may be the only access available during 
this pandemic, optional use of these procedures, governed by consent, should be as 
widely available as possible. Before a litigant consents to the use of a virtual or remote 
court procedure, the litigant should understand the possible impact of using the 
procedures and agree go forward. Further, litigants should be offered either the option of 
a safe, in-person proceeding or a delay until a safe, in-person proceedings can be held. 
Finally, no individual consenting to utilize a virtual or remote court procedure should be 
required to sign a blanket waiver of rights or waive the right to appeal or otherwise 
challenge the fairness of the procedure used or the outcome. 


Establishing and Reviewing Virtual or Remote Court Procedures: 


Procedures for holding virtual and remote court proceedings should, to the fullest extent 
possible, take into account the complex considerations of possible prejudice, participant 
access, public access/privacy, and attorney-client relationships. To this end, as soon as 
practicable, each jurisdiction should establish a committee or committees to solicit 
feedback on and conduct an evidence-based review of virtual or remote court procedures. 


 
45 This is consistent with several of the state-based declarations mandating use of virtual or remote court 
proceedings for essential hearings during the pandemic. By contrast, section 15002 of the Coronavirus Aid, 
Relief, and Economic Security Act, or CARES, Act, enacted on March 27, 2020, provided that, upon a 
finding of emergency conditions by the Judicial Conference and authorization by the chief judge of the 
federal district court, video conferencing can be used with the consent of a defendant after consultation 
with counsel for certain types of proceedings including detention hearings, initial appearances, 
arraignments, probation and supervised release revocation proceedings, guilty pleas and sentencings.  
46 The right to confront witnesses is “[o]ne of the fundamental guarantees of life and liberty . . . long deemed 
[] essential for the due protection of life and liberty.” Union.” Pointer v. Texas, 380 U.S. 400 (1965) 
(overruling West v. Louisiana, 194 U.S. 258 (1904)). 
47 Resolution 10M114B, available at 
https://www.americanbar.org/content/dam/aba/directories/policy/midyear-2010/2010_my_114b.pdf. 
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Some courts are already taking steps to create such review committees. In England, for 
example, recognizing that COVID-19 “resulted in significant changes in the operation of 
the civil justice system, particularly the swift expansion of the use of remote hearings,” 
the Civil Justice Council established a committee to solicit feedback on remote hearing 
procedures and “identify areas where additional work may be needed.”48 Several courts 
in the United States have likewise recognized the importance of a comprehensive review 
and already formed such a committee or committees. For example, in North Carolina, 
Chief Justice Cheri Beasley established a Task Force to “recommend directives and 
policy changes” to court operations.49 Separate committees may be necessary to review 
types of courts and/or court proceedings.  


In establishing committee(s) to review virtual or remote court procedures, special care 
should be taken to include representation and feedback from all groups who participate 
in the procedures or are impacted by such procedures.50 In civil cases, this includes not 
only judges and attorneys, but also court staff, litigant representation, including 
representation from legal aid organizations, Access to Justice Commission 
representation, media representatives and possibly the juror administration officials. 
Committees addressing criminal court virtual and remote proceedings, should include not 


 
48 Courts and Tribunals Judiciary, Rapid Consultation: The impact of COVID-19 measures on the civil justice 
system, May 1, 2020, available at https://www.judiciary.uk/announcements/rapid-consultation-the-impact-
of-covid-19-measures-on-the-civil-justice-system/.  
49 Press Release, Chief Justice Beasley Forms COVID-19 Task Force, April 30, 2020, available at 
https://www.nccourts.gov/news/tag/press-release/chief-justice-beasley-forms-covid-19-task-force. 
Wisconsin similarly formed a Task Force.  See Task Force to look at safe operations in state courts during 
COVID-19 pandemic, April 29, 2020, available at https://madison.com/wsj/news/local/crime-and-
courts/task-force-to-look-at-safe-operations-in-state-courts-during-covid-19-pandemic/article_074c4636-
537c-5e95-8252-aea7fabf6e61.html.  
50 The committee established in England has solicited feedback from all those who have been involved in 
proceedings to date, specifically requesting feedback on the following questions:  
 


• What is working well about the current arrangements? 
• What is not working well about current arrangements? 
• Which types of cases are most suited to which type of hearings and why? 
• How does the experience of remote hearings vary depending on the platform that is used? 
• What technology is needed to make remote hearings successful? 
• What difference does party location make to the experience of the hearing? 
• How do remote hearings impact on the ability of representatives to communicate with their 


clients? 
• How do professional court users and litigants feel about remote hearings? 
• How do litigants in person experience hearings that are conducted remotely? 
• How do remote hearings impact on perceptions of the justice system by those who are users of 


it? 
• How is practice varying across different geographical regions? 
• What has been the impact of current arrangements on open justice? 
• What other observations would you make about the impact of COVID-19 on the operation of the 


civil justice system? 


Courts and Tribunals Judiciary, Rapid Consultation: The impact of COVID-19 measures on the civil justice 
system, May 1, 2020, available at https://www.judiciary.uk/announcements/rapid-consultation-the-impact-
of-covid-19-measures-on-the-civil-justice-system/ 



https://www.judiciary.uk/announcements/rapid-consultation-the-impact-of-covid-19-measures-on-the-civil-justice-system/
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https://madison.com/wsj/news/local/crime-and-courts/task-force-to-look-at-safe-operations-in-state-courts-during-covid-19-pandemic/article_074c4636-537c-5e95-8252-aea7fabf6e61.html

https://madison.com/wsj/news/local/crime-and-courts/task-force-to-look-at-safe-operations-in-state-courts-during-covid-19-pandemic/article_074c4636-537c-5e95-8252-aea7fabf6e61.html
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only judges, public defenders, prosecutors, and private attorneys, but also jail staff, 
pretrial services, probation and parole services, victims or victims’ advocates, and media 
representatives. Such committees should also seek input broadly from participants, 
observers and other interested groups to ensure the consideration of all comments, 
concerns or issues raised by these procedures. 


Considerations for Review: 


The proposed Resolution highlights certain important criteria that should be considered 
by the committees evaluating virtual and remote court procedures to guarantee equal 
access and fundamental fairness. Chief among these considerations is that virtual or 
remote proceedings should be tailored to the needs of participants and take into account 
the type of case and proceeding, the participants involved, and whether participants are 
represented by counsel.  
 
Specifically, the Resolution further urges jurisdictions to: 


 
a. Ensure that participation options for virtual or remote court proceedings 


are free for participants and observers;  
b. Provide options concerning participation and permit participants to 


select the means of participation best suited to them without prejudice; 
c. Allow participants to alter their chosen means of participation for each 


proceeding;  
d. Provide necessary support for those who, for financial, technological, 


language access, disability, or other reasons, may not be able to fully 
participate without assistance;  


e. Ensure that methods of participation reduce, to the fullest extent 
possible, any prejudice that might result from the circumstances of 
participation;  


f. Provide contingencies for possible technological or access problems 
during the proceeding; 


g. Guarantee that participants are not pressured or obligated to waive 
constitutional rights;  


 
The Resolution urges that jurisdictions provide training on their virtual and remote court 
proceedings, including training on possible areas of technological bias. The Resolution 
also urges that, in recognition of the costs of establishing and improving access to virtual 
and remote court proceedings, jurisdictions provide additional funding to courts, other 
justice system participants and social service providers for this purpose. 
 
Finally, the Resolution urges that virtual and remote court proceedings protect attorney-
client relationships, including providing access for private consultation both before and 
during court proceedings and guaranteeing the confidentiality of such communications, 
as well as assist unrepresented litigants by enabling and encouraging access to other 
litigation assistance programs and self-help programs previously available. 
 
Public Access and Private Proceedings: 
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The Resolution urges jurisdictions to provide advance notice to the public of all virtual or 
remote proceedings and ensure full and meaningful public access to such proceedings, 
unless the proceeding is legally exempted from public access, in which case the privacy 
of the proceeding should be protected. 


Encouraging Study of the Impacts of Virtual or Remote Court Procedures: 


In addition to addressing concerns identified by the diverse participants in courts, 
jurisdictions should be concerned about the potential unseen and inadvertent harms that 
might arise from virtual and remote court procedures. As noted above, very little is known 
about the impact of viewing individuals through a screen,51 as opposed to in-person, but 
those studies that do exist show an impact on decision-making, and possible harm to 
some litigants.52 These studies raise serious concerns that virtual and remote court 
procedures might impact outcomes, including potentially increasing pre-trial detention 
and other incarceration or exacerbating racial, ethnic and economic disparities. It is 
incumbent on the jurisdictions using these procedures to conduct research on the impact 
of their use.53 Similarly, studies should be conducted to determine whether permitting 
virtual or remote participation in courts increases access. Does it reduce failure-to-appear 
rates and default judgments? If possible, litigant satisfaction should also be examined. 
Some such studies are already underway.  Several studies on how new virtual platforms 
such as Zoom hearings may impact court proceedings are already underway.54   


Jurisdictions should, where feasible, conduct such research or, at a minimum, cooperate 
with researchers who wish to study the impact of these procedures. Jurisdictions should 
also review any research when published and adapt, revise or discontinue procedures as 
warranted, particularly if disparate or harmful impacts are suggested. 


Conclusion: 


The COVID-19 pandemic has forced courts to adapt quickly. Many courts have 
responded by moving to remote or virtual court proceedings for essential hearings. Others 


 
51 See, e.g., Shannon Havener, Thesis: Effects of Videoconferencing on Perception in the Courtroom, 
Arizona State University (2014), available at 
https://repository.asu.edu/attachments/135164/content/Havener_asu_0010N_13889.pdf.  
52 See, e.g., Shari Seidman Diamond, Efficiency and Cost: The Impact of Videoconferenced Hearings on 
Bail Decisions, 100 J. of Crim. L.& Criminology 869 (2010); The Legal Assistance Foundation of 
Metropolitan Chicago and the Chicago Appleseed Fund for Justice, Videoconferencing in Removal 
Hearings: A Case Study of the Chicago Immigration Court (Aug. 2, 2005). 
53 The RAND Corporation recently conducted a review of existing research on remote and virtual 
proceedings, convening an Advisory Workshop and publishing a set of recommendations regarding needed 
research. Camille Gourdet, et al., Court Appearances in Criminal Proceedings Through Telepresence: 
Identifying Research and Practice Needs to Preserve Fairness While Leveraging New Technology. RAND 
Corporation, 2020. https://www.rand.org/pubs/research_reports/RR3222.html.  
54 Michael Waters, Video-Chat Juries and the Future of Criminal Justice, Wired (May 21, 2020), available 
at https://www.wired.com/story/video-chat-juries-and-the-future-of-criminal-justice/ ( detailing studies on 
remote proceedings underway in Florida, Michigan, Texas, Missouri, Arizona, and the United Kingdom). 
 
 
 



https://repository.asu.edu/attachments/135164/content/Havener_asu_0010N_13889.pdf

https://www.rand.org/pubs/research_reports/RR3222.html
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are considering doing so, and still others are considering further expansions of their 
platforms. Such innovation is necessary to maintain safety during the pandemic while 
continuing essential court proceedings.  Further, such proceedings, when voluntary, may 
provide means of increasing access.  


Evaluation of these platforms to ensure that they protect litigants’ rights and ensure 
fundamental fairness is critical. It is incumbent upon jurisdictions to conduct this analysis 
in an evidence-based manner, including encouraging study of the procedures and 
soliciting input and feedback from users and key constituencies. If necessary, jurisdictions 
should be willing to alter their remote or virtual court procedures to improve access, 
encourage and enable attorney-client communications and other forms of assistance, and 
appropriately balance public access with privacy concerns.  


 
 


Respectfully submitted,  


Theodore Howard 


Chair, Standing Committee on Legal Aid and Indigent Defendants 
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GENERAL INFORMATION FORM 
 


Submitting Entity: Standing Committee on Legal Aid and Indigent Defendants 
 
Submitted By: Theodore Howard, Chair 
   
 
1. Summary of Resolution(s).  


 
This Resolution seeks to limit the compulsory use of virtual and remote court 
procedures to essential proceedings, while permitting the use of such procedures 
whenever litigants provide informed consent and are further provided the option of an 
in-person hearing whenever such a hearing is safely possible. The Resolution further 
encourages each jurisdiction employing virtual or remote court: (1) to establish 
committees to conduct evidence-based reviews of virtual and remote court 
procedures; (2) to guarantee equal access, due process and fundamental fairness; 
(3) to provide additional funding to improve access to virtual or remote court 
proceedings; (4) to ensure that the public, including the media, is provided access to 
court proceedings unless an appropriate exception applies, in which case the privacy 
of the proceeding should be protected; (5) to provide training on virtual and remote 
procedures; and (6) to study the impacts of these procedures for possible prejudicial 
effect or disparate impact on outcomes.  
 


2. Approval by Submitting Entity.  
Revision approved July 31, 2020 
 


3. Has this or a similar resolution been submitted to the House or Board previously? 
No. 
 


4. What existing Association policies are relevant to this Resolution and how would 
they be affected by its adoption?. 
 
There is a policy regarding appearance by video in Immigration proceedings.  
10M114B provides that video appearance should be limited to procedural matters and 
utilized only with the informed consent of the noncitizen.  As addressed in the Report, 
nothing in this Resolution is intended to conflict with this existing policy. 
 
There are numerous ABA policies concerning the accessibility of the courts, the use 
of technology in the courts, and the evaluation of court procedures as they impact 
those with barriers to access. See, e.g., 91A115 (Recommendations for improving 
access for the elderly and persons with disabilities), 95M106 (Urging experimentation 
to broadcast court proceedings, including by video), 95M301 (Affirming access to the 
justice system irrespective of financial status), 96M114 (Urging safeguards in court 
rules and legislation to avoid deprivation of access to justice due to economic status), 
02M112 (Promoting accessibility to the courts for persons with disabilities), 04A103B 
(Addressing electronic discovery rules), 11M10A (Supporting improvements to the 
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federal courts’ CM/ECF systems), 14A105A (Opposing the delay to the right to a civil 
jury due to financial circumstances). 
 


5. If this is a late report, what urgency exists which requires action at this meeting of 
the House?  
N/A 
 


6. Status of Legislation.   
N/A 
 


7. Brief explanation regarding plans for implementation of the policy, if adopted by the 
House of Delegates.  
 
Numerous jurisdictions are looking for guidance on when and how to use and evaluate 
virtual and remote court proceedings during the COVID-19 crisis. This Resolution and 
Report would be distributed to key constituencies to provide guidance with staff 
support available to help access additional, more detailed materials such as the 
studies and resources cited in the Report. The Resolution would also be posted on 
SCLAID’s COVID-19 Resources webpage. 
 


8. Cost to the Association.  
 
Adoption of this proposed resolution would result in only minor indirect costs 
associated with staff time devoted to the policy subject matter as part of the staff 
members’ overall substantive responsibilities. 
 


9. Disclosure of Interest.   
 
N/A 
 


10. Referrals. By copy of this form, the Report with Recommendation will be referred to 
the following entities: 
 


Center for Public Interest Law 
Center for Innovation 
Commission on Immigration 
Commission on Disability Rights 
Forum on Communications Law 
Judicial Division 
Section on Civil Rights and Social Justice 
Section of Criminal Justice 
Section on Dispute Resolution 
Section on Family Law 
Section on Litigation 
Section of State and Local Government Law 
Solo, Small Firm and General Practice Division 
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11. Contact Name and Address Information (Contacts prior to meeting).  
 


Theodore A. Howard 
Wiley Rein 
1776 K Street NW 
Washington, DC 20006 
202-719-7120 
thoward@wiley.law 


 
Jason Vail 
Chief Counsel 
Standing Committee on Legal Aid and Indigent Defendants 
321 N. Clark Street 
Chicago, IL 60654 
312-988-5755 
Jason.Vail@americanbar.org 
 
Malia Brink 
Counsel for Public Defense   
Standing Committee on Legal Aid and Indigent Defendants 
American Bar Association 
1050 Avenue NW, Suite 400 
Washington, D.C. 20036 
202-662-1584 
Malia.Brink@americanbar.org  
 


12. Contact Name and Address Information (To Present at House of Delegates).  
 


Theodore A. Howard 
Wiley Rein 
1776 K Street NW 
Washington, DC 20006 
202-719-7120 
thoward@wiley.law 
 



mailto:thoward@wiley.law
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EXECUTIVE SUMMARY 
 
 
1. Summary of the Resolution  


 
This Resolution seeks to limit the compulsory use of virtual and remote court procedures 
to essential proceedings, while permitting the use of such procedures whenever litigants 
provide informed consent and are further provided the option of an in-person hearing 
whenever such a hearing is safely possible. The Resolution further encourages each 
jurisdiction employing virtual or remote court: (1) to establish committees to conduct 
evidence-based reviews of virtual and remote court procedures; (2) to guarantee equal 
access, due process and fundamental fairness; (3) to provide additional funding to 
improve access to virtual or remote court proceedings; (4) to ensure that the public, 
including the media, is provided access to court proceedings unless an appropriate 
exception applies, in which case the privacy of the proceeding should be protected; (5) to 
provide training on virtual and remote procedures; and (6) to study the impacts of these 
procedures for possible prejudicial effect or disparate impact on outcomes.  
 
2. Summary of the Issue that the Resolution Addresses 
 
During the COVID-19 pandemic, courts have endeavored to find ways to operate safely 
and ensure that essential proceedings continue. In many jurisdictions, this has involved 
quickly setting up remote or virtual courts, using meeting technologies such as Zoom or 
Go to Meeting. Because these procedures were established in response to a crisis, time 
could not initially be taken to form a committee to review the proposed procedures, solicit 
input from key constituencies or fully consider the impact of these procedures on issues 
of access, privacy and attorney-client relationships.  
 
 
3. Please Explain How the Proposed Policy Position Will Address the Issue  
 
This Resolution seeks to set out limitations on the mandatory use of virtual and remote 
court procedures, including limiting mandatory use to essential proceedings, establishing 
a sunset provisions for mandatory use, and ensuring regular review of detention decisions 
made during a virtual proceeding. At the same time this Resolution urges wide use of 
virtual and remote court proceedings when litigants provide informed consent. 
 
This Resolution also urges jurisdictions to create committee(s), including all key 
stakeholders, to review existing or planned virtual or remote court procedures and 
provides a set of criteria for evaluation. The criteria prioritizes ensuring equal and full 
access for all participants, maintaining a robust attorney-client relationship, and ensuring 
public access or privacy of proceedings as appropriate for the type of hearing. The 
Resolution further calls on jurisdictions to study or support the studying of procedures for 
possible bias or disparate impact and make adjustments accordingly. 
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4. Summary of Minority Views or Opposition Internal and/or External to the ABA 
Which Have Been Identified  


 
 
The Judicial Division has expressed concerns that this Resolution did not sufficiently 
acknowledge that courts had done considerable work to keep courts operational, did not 
request funding to help expand access to virtual or online courts, and incorrectly directed 
the provisions to all aspects of government instead of courts.  In response to their 
comments, we have revised the Report to more fully acknowledge the work done by the 
courts to keep the courts open for essential procedures during the public health 
emergency caused by COVID-19.  Additionally, we have included a provision urging 
additional funding for both the courts and other justice system participants to assist in 
improving access to virtual and remote court proceedings.  On the third point, SCLAID 
believes that all aspects of government, not merely courts, should play a role in ensuring 
access and therefore the Resolution is appropriately directed.  We have forwarded the 
revision to the Judicial Division for consideration, but are not certain whether they will 
support the revision. 
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EFFECTIVE PROCESSING OR ASSEMBLY-LINE JUSTICE? THE USE OF
TELECONFERENCING IN ASYLUM REMOVAL HEARINGS


ABSTRACT


This article, based on statistics compiled by the Executive Office for Immigration Review (“EOIR”) exclusively for this article,
the author's experience at the Department of Defense, and the author's trial experience in multiple asylum hearings, examines
the use of video teleconferencing (“VTC”) in asylum removal hearings as codified in 28 U.S.C. § 1229a. While VTC has been
lauded as the panacea for backlogged immigration dockets, no previous researcher has used statistics to analyze the effect of
VTC on asylum removal hearings. Based on the decisions in over 500,000 cases, this article argues that VTC roughly doubles
to a statistically significant degree the likelihood that an applicant will be denied asylum. In addition to calling into question
the effectiveness of VTC, the statistical effect of VTC also implicates an asylum applicant's Due Process rights. This article
rejects the use of VTC at asylum hearings and argues for a more selective use of VTC that would better protect the integrity
of United States Immigration Courts.


I. INTRODUCTION


The integration of new information technologies to allow for greater video teleconferencing (“VTC”) in modem courtrooms
has been championed as a way to expand access to justice 1  and efficiently process potentially costly cases. 2  Since the Federal
Judicial Conference, the policymaking body of the federal courts, authorized the use of VTC in prisoner civil rights pretrial
*260  proceedings, 3  VTC is considered “one of the hottest little niches for courthouses right now.” 4  Especially in the field


of immigration law, courts are turning to VTC as a way to efficiently carry out removal hearings for aliens in detention. 5


Proponents of VTC believe that the future of the effective administration of America's courts lies with this new “telejustice
system.” 6  Nonetheless, there are serious unanswered questions as to the practice's policy and legal implications. 7


This article confronts some of these questions in the narrow context of removal hearings in immigration court when an alien
claims relief as a refugee. 8  Under the Illegal Immigration Reform and Immigrant Responsibility Act (“IIRIRA), an alien's
deportability hearing can be held via VTC. 9  The fundamental issue, then, is whether a hearing conducted entirely via VTC
is an example of “fair and efficient” 10  processing or a “McDonaldization” of the asylum determination where assembly line
justice values the quantity of verdicts at the expense of their quality. 11


The Executive Office for Immigration Review (“EOIR”) adamantly supports the use of VTC in removal hearings. In its fact
sheet discussing VTC, EOIR argued that VTC does not affect the decision making process in any way:


Congress made no distinction between an in-person hearing and a hearing conducted by [VTC], including
no requirement for consent of *261  the participants to conduct a [VTC] hearing. [VTC] does not change
the adjudicative quality or decisional outcomes. Hearings conducted by [VTC] are fair and fully protect the



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0400792601&originatingDoc=I160ec0ac1b1d11ddb80cead008c6b935&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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participants' right to procedural due process. There is a means of transmitting and receiving additional evidence
between all locations and all participants. 12


Two assertions lie at the core of EOIR's justification of VTC: (1) “[VTC] does not change the adjudicative quality or decisional
outcomes,” and (2) “[h]earings conducted by [VTC] are fair and fully protect the participants' right to procedural due process.”
The first assertion is a matter of policy: VTC does not affect an Immigration Judge's decision making process. The second
assertion is a matter of law: VTC adequately complies with the Due Process Clauses in the Fifth and Fourteenth Amendments


This article argues that the both of the assertions in the EOIR memorandum are false:(1) as a matter of policy, the use of VTC
does not result in “fair and efficient immigration hearings” 13  because VTC alters the way that a judge perceives an asylum
applicant's testimony and influences the outcome of a hearing, and (2) as a matter of law, VTC does not have a coherent rationale
and it tests the limits of the Due Process Clause. 14  Part II of this article describes the evolution of VTC since the passage of
§ 1229a in 1996 to the present. Part HI discusses inconsistencies in U.S. law's treatment of in-person factual determinations.
Part IV analyzes the policy dimension of VTC by focusing on the psychological effects of VTC and on new asylum statistics
compiled by the Department of Justice for this article. Part V analyzes the legal dimension of VTC use by focusing on whether
VTC satisfies an asylum applicant's rights under the Due Process Clause. Part VI concludes by recommending that VTC use
be limited to Master Calendar hearings.


II. ALIEN DETENTION, IIRIRA'S SECTION 1229A, AND VTC IN THE IMMIGRATION CONTEXT


The story of VTC in immigration courts begins with the widespread and growing use of detention for removable aliens. The
modem form of alien detention has its roots in 1996's IIRIRA, the same statute that made VTC permissible in deportation
hearings. The IIRIRA created an “interrelated statutory structure designed to streamline the removal process and expeditiously
*262  remove criminal aliens from this country.” 15  Efforts to streamline the system were based on using VTC in hearings, 16


while § 1231 mandates the detention of aliens who are found to be unlawfully within the United States. 17  As a result of the
mandatory detention policy, the Bureau of Immigration and Customs Enforcement (“BICE”) currently detains over 200,000
non-citizens annually and plans to expand its detention capacity by 40,000 over the next three years. 18


Two factors exacerbated the need to use VTC in processing detained aliens. First, IIRIRA shortened the removal period from 180
to ninety days, 19  requiring a faster processing system. Second, detained aliens were generally held in remote detention centers
hours away from the immigration courts. 20  Dealing with these remotely detained aliens was a daunting endeavor because it
was both costly 21  and involved security challenges due to the flight risk of the individual. 22  By increasingly detaining aliens
in remote facilities but simultaneously shortening the time allocated to process them, IIRIRA stressed the logistical resources
of immigration courts: the courts were asked to handle more cases, and process aliens held in more remote places, and to do
all of this faster than before.


Congress' solution to the increasing backlog of detained aliens was to turn to VTC. The IIRIRA listed VTC and in-person
observation as equally acceptable manners of hearing testimony. 23  The equal status given to VTC and in-person observation
was based on the lack of preference given between § 1221a(b)(2)(A)(i), authorizing in-person hearings, and § 1221a(b)(2)(A)
(iii), authorizing VTC hearings. Both methods are provided in an exhaustive list of acceptable means with no hierarchy in
testimonial value.


As described by EOIR, “VTC provides real-time transmission of audio *263  and video between two or more locations and
permits individuals to see, hear, and speak with each other as though they are at the same location.” 24  Often, VTC is used
to connect an alien in detention with a judge in his chambers, and the counsel for the alien and DHS in a third location. 25


With advances in high-definition technology and increasing data transfer capabilities, proponents of VTC claim that they can
“functionally duplicate” an in-court testimony via VTC. 26  A reasonably priced VTC system, 27  allows for courtrooms to speed
up proceedings anywhere from 25 to 50 percent. 28  Jurisdictions from West Virginia 29  to Florida 30  have turned to VTC as a
cheap and fast way to conduct procedural hearings and minor claims. As one judge stated, VTC “allows us to turn our driving
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time into working time.” 31  Additionally, proponents of VTC in immigration court argue that the system is healthier for EOIR
employees 32  and encourages pro bono representation of aliens. 33


EOIR has fully embraced the use of VTC in America's immigration courts, 34  and the office hopes to increase the system's
usage. 35  VTC systems are currently installed at EOIR headquarters in Arlington, Virginia, at forty (of fifty-three) Immigration
Courts, and at seventy-seven other sites where immigration hearings are conducted, including detention centers and correctional
facilities where immigration hearings are conducted. 36


*264  III. VTC AMERICAN DOMESTIC LAW IS INTERNALLY INCONSISTENT AS TO WHETHER IN-
PERSON DETERMINATIONS AFFECT THE ADJUDICATIVE PROCESS


Before analyzing the policy and legal continua of VTC, it is important to recognize that the use of VTC challenges fundamental
American jurisprudence on the importance of face-to-face observation of testimony. One of the basic underpinnings of American
jurisprudence is that observers of testimony while in the presence of a defendant are in the best position to determine its
validity. 37  IIRIRA, however, rejects this position, and “makes no distinction between an in-person hearing and a hearing
conducted by [VTC].” 38


A. Deference to Face-to-Face Observers in the Case Law


Because the “opportunity to judge the demeanor of a witness face-to-face is accorded great value in our tradition,” 39  and
American trial courts are given deference in weighing the credibility of a witness, judges can detect nuanced, nonverbal
indicators that are not part of the written record. 40  As the Supreme Court explained in United States v. Raddatz, the face-to-
face interaction between a trier of fact and the witness yields special insight into the testimony:


The principle that deference must be paid to the findings of the official who hears the testimony is reflected in
a wide variety of areas of the law. Under Rule 52 of the Federal Rules of Civil Procedure, a trial court's factual
findings may be reversed only when “clearly erroneous,” a standard that reflects the common understanding that
[because of the face] to face with living witnesses the original trier of the facts holds a position of advantage from
which appellate judges are excluded. In doubtful cases the exercise of his power of observation often proves the
most accurate method of ascertaining the truth. 41


Other courts have echoed the unique vantage point of those who heard testimony in person, arguing that the trier of fact “sees
and hears the witnesses at first hand and comes to appreciate the nuances of the litigation.” 42


While the preceding cases described the trial judge's superior perspective vis-à-vis an appellate court that was reviewing a
court transcript, the same *265  principles that demand deference to face-to-face encounters apply in the VTC context. 43


While an appellate judge receives a verbatim account of the words spoken at trial, the trial court is granted deference because
a transcript fails to convey nonverbal cues and a sense of the applicant's demeanor. As described in Part IV(a), infra, VTC
fundamentally alters the way a judge perceives an asylum applicant's testimony because (1) VTC fails to capture the nuanced
nonverbal elements of testimony, and (2) VTC makes an applicant seem less trustworthy. VTC thus conveys less information
to the trial judge in the same way court transcripts convey less information to the appellate judges; in both cases, only parts of
the testimony reach the decision-maker. Precedent suggests that replacing traditional face-to-face hearings with a system that
loses some of the testimony's richness is not proper; nevertheless, this is exactly the replacement that IIRIRA demands.


B. Deference to the Face-to-Face Observer in REAL ID


The greatest internal inconsistency regarding VTC is statutory in nature. In 2005, Congress increased the discretion given to
Immigration Judges with the passage of the REAL ID Act of 2005 (“REAL ID”). 44  REAL ID, in addition to clarifying that there
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was “[n]o presumption of credibility” in asylum hearings, 45  gave the Immigration Judge almost unreviewable power in deciding
whether an applicant's testimony was credible. 46  With REAL ID, Congress seemed to echo the traditional jurisprudential idea
that an in-court observer was best situated to make credibility determinations about testimony.


The legislative history of REAL ID shows that an Immigration Judge's ability to rely on the intangible aspects of an applicant's
testimony was exactly why Congress granted such wide latitude to the Judge:


An immigration judge alone is in a position to observe an alien's tone and demeanor, to explore inconsistencies
in testimony, and to apply workable and consistent standards in the evaluation of testimonial *266  evidence.
He is, by virtue of his acquired skill, uniquely qualified to decide whether an alien's testimony has about it the
ring of truth. 47


All aspects of the witness's demeanor-including the expression of his countenance, how he sits or stands, whether
he is inordinately nervous, his coloration during critical examination, the modulation or pace of his speech and
other nonverbal communication-may convince the observing trial judge that the witness is testifying truthfully
or falsely. 48


The House Conference Report on REAL ID justified the increase in discretion, and the potential loss of judicial uniformity, 49  by
stressing the Immigration Judge's unique ability to perceive nuanced nonverbal communication. 50  For REAL ID, there was no
question that a judge's presence in-court made all the difference when it came to assessing an applicant's credibility and veracity.


The two statutes, separated by eleven years, are internally inconsistent as to the Immigration Judge's relative importance to
the asylum system as a whole. IIRIRA argues that personal contact with an applicant is superfluous, even though VTC fails to
convey a number of nonverbal cues. REAL ID, on the other hand, argues that personal contact with the applicant is so important
that the statute all but precludes review by the Bureau of Immigration Appeals (“BIA”). Simply put, face-to-face contact is
either important or not, and these statutes fail to articulate which it is.


IV. VTC'S AS A MATTER OF POLICY: VTC SUBSTANTIVELY AFFECTS ASYLUM HEARING
DETERMINATIONS BECAUSE VTC FORCES JUDGES TO MAKE DECISIONS ON LIMITED INFORMATION


The core of EOIR's argument that VTC is a good policy is the assertion that “[VTC] does not change the adjudicative quality
or decisional outcomes.” 51  This article will refute both aspects of this statement by (1) explaining how VTC changes the
“adjudicative quality” of the Immigration Judge's decision by fundamentally altering the perception of the testimony, and (2)
showing that VTC constitutes a statistically significant factor in the “decisional outcome” of an asylum case.


A. The Adjudicative Quality of VTC Hearings


The use of VTC in removal hearings affects the manner in which an *267  Immigration Judge hears an applicant's testimony;
even with the most sophisticated high-definition television systems, the applicant is still perceived via a two-dimensional screen.
Despite assurances that current VTC “functionally duplicates” a live appearance, 52  the reality is that live and VTC testimony
are different. The issue, then, is whether the inherent differences between the types of testimony affect the manner in which the
judge perceives the testimony and, consequently, whether the judge's adjudication is affected by the type of testimony.


While the United States, Australia, and Canada all currently use VTC to process refugee claims, 53  only Canada has
commissioned a formal evaluation of VTC. In 2004, Ottawa asked Ronald Ellis to assess the effects of VTC on Canada's
Immigration and Refugee Board's asylum hearings. 54  The Ellis Report recommended further studies into the use of VTC, 55


and acting on that recommendation the Canadian government contacted Mark Federman to analyze the psychological effect of
VTC on an Immigration Judge's perception of testimony. 56  Federman, in his seminal work on the effect of VTC in immigration
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hearings, concluded that VTC inherently results in a loss of nonverbal cues and a more strained communication relationship
between the speaker and the observer. 57  This article will analyze these findings and will *268  then conclude by arguing that
these effects result in skewed perception of an asylum applicant.


1. VTC Fails to Capture the Vital Nonverbal Components of Oral Communication


The first problem Federman identified with VTC was that the technology could not sufficiently convey a number of the nuanced
nonverbal cues that are inherent in oral communication. 58  Simply put, nonverbal elements constitute an integral component of
normal oral conversation. 59  Albert Mehrabain, a psychologist at UCLA, concluded that the meaning of an oral communication
is a function of three factors: words, tone of voice, and body language. 60  Words account for seven percent of meaning, tone of
voice for thirty-eight percent, and body language for fifty-five percent. 61  Mehrabian summarized this composition in what he
called the 7-38-55 percent rule. 62  The problem with VTC is that it fails to adequately capture subtle changes in tone of voice
and it often misrepresents body language, skewing ninety-three percent of the testimony's meaning.


The expressions, gaze, posture, and gestures that provide important insight into an asylum applicant's credibility or level of
understanding are skewed when viewed via VTC. 63  Video transmission may exaggerate or flatten an applicant's affect and
audio transmission may cut off the low and high frequencies of the applicant's voice; 64  both of these anomalies impair the fact
finder's ability to assess the veracity of the applicant's story. Additionally, multiple studies have found that VTC communication
is not as rich as face-to-face communications and diminishes the ability to generate positive feelings among participants. 65


The issue of eye contact illustrates on the inherent difficulties in attempting to convey nonverbal communications via VTC.
Eye contact is consistently ranked as the most important element of nonverbal communication because, in American culture, a
failure to make eye contact triggers feelings *269  of distrust in an observer. 66  In a VTC hearing, it is physically impossible to
look at both the camera and the visual depiction of the judge on a monitor near the applicant. In order for the judge to perceive
that the applicant is maintaining eye contact, the applicant must speak into the camera (a non-intuitive skill that applicants may
not have). By speaking into the camera, the applicant is unable to see the judge's reactions to his or her testimony. The necessity
of having an applicant speak to an inanimate object inherently affects the testimony: a person speaking to a live individual will
deliver the same testimony differently when speaking to a brick wall. The judge, however, only sees the version of an applicant's
testimony that was delivered into an inanimate object. 67


2. VTC Undermines the Applicant's Ability to Build an Emotional Connection with the Judge


For an asylum seeker, the ability to emotionally connect with the judge is of paramount importance. The applicant's story
involves the flight from persecution and its facts are those that would usually evoke an emotional response. Judicial compassion
and sympathy are factors in judicial discretion, 68  and an applicant's story is the applicant's primary tool in evoking the judge's
empathy. 69  VTC undermines the applicant's ability to make that emotional connection because the observer feels an artificial
distance from the applicant. 70  This distance is often described as the “dehumanizing” 71  effect of VTC: the applicant appears
to be more of a character on a television set than an actual person telling his or her story of persecution and escape.


The problem with a perceived distance between the judge and applicant is that the applicant will seem less trustworthy and less
credible. 72  The cognitive dissonance between hearing a story that should be emotionally evocative and not feeling that reaction
because the applicant is perceived as distant leads to a subconscious skepticism in the Immigration Judge's mind. 73  Consciously
imperceptible small delays on VTC, which last between *270  200 and 400 milliseconds, are unconsciously perceptible by the
human brain and adversely affects the listener's perception of the speaker. 74  This lack of trust also contributes to a skewed
perception of the testimony.


3. Immigration Judges Will Equate the Skewed Testimony Delivered via VTC with Reality, Fundamentally Altering the
Adjudicative Process
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This article has thus far discussed several cognitive externalities that could influence the way an Immigration Judge perceives the
testimony of an asylum applicant. The proponents of VTC argue that these effects can be controlled because most Immigration
Judges are sophisticated enough to recognize that they are viewing a VTC image and will consciously note the limitations of
the system. 75  The real danger of the latent cognitive externalities, however, is subconscious in nature. An Immigration Judge
will, without making a conscious decision, attribute the factors he sees on the VTC display to the applicant. 76


Recent studies have shown that interaction between the viewer and the image that viewer is observing is so intense that a viewer
cannot cognitively differentiate between the screen images and reality--humans tend to equate media images and reality. 77  This
“media equation” means that viewers will respond to screen images as if they are real and will attribute the attributes of the
image onto real life. Two Stanford professors, Byron Reeves and Clifford Nass, discuss the implications of the media equation:


[Most people think] that the confusion of mediated life and real life is rare and inconsequential, and it can be
corrected with age, education, or thought. We have collected a great deal of evidence that shows this conclusion
is not true. Equating mediated and real life is neither rare nor unreasonable. It is very common, it is easy to foster,
it does not depend on fancy media equipment, and thinking will not make it go away. The media equation--media
equal real life--applies to everyone, it applies often, and it is highly consequential. 78


In the immigration context, this means that, even though an Immigration Judge consciously separates the artificial VTC image
from the real applicant, the Judge will attribute the characteristics of the VTC image to the applicant. If the image on the screen
appears untrustworthy or unemotional, then the Judge will unconsciously think of the applicant as untrustworthy or unemotional.


*271  B. The Use of VTC Doubles the Likelihood that an Asylum Applicant Will Be Denied Asylum


The EOIR Office of Planning, Analysis, and Technology recently prepared a statistical report on the use of VTC in asylum
hearings at the request of the author for this article. The report, entitled “Statistical Request OPA 07-116” [hereinafter “EOIR
Report”], is attached as Appendix A and gives grant/denial statistics for all asylum cases differentiated between hearings
conducted via VTC, telephone, and in-person. This EOIR Report is the first DOJ statistical request processed on the use of
VTC in the asylum context.


The grant rate for asylum applicants whose cases were heard in-person is roughly double the grant rate for the applicants whose
cases were heard via VTC: 79


TABLE 1. GRANT RATES FOR VTC AND IN-PERSON HEARINGS IN FY2005 AND FY2006


 FY 2005 FY 2006


VTC Hearings 23.27% 21.86%
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In-Person Hearings 38.20% 44.87%


The differences in these grant rates are statistically significant, with less than a two percent chance that the differences are
a random occurrence. 80  Simply put, the stark difference in grant rates between VTC and in-person hearings refutes EOIR's
contention that the use of VTC “does not change ... the decisional outcomes.” 81  In reality, the use of VTC actually makes
asylum half as likely for those who are forced to use the system.


The effects of VTC are still significant even if we control for the higher incidence of unrepresented aliens who rely on
VTC. 82  Since represented asylum applicants are “four to six times more likely to win their asylum cases” than unrepresented
applicants, 83  proponents of VTC might claim that the higher incidence of unrepresented aliens in VTC hearings might constitute
*272  a lurking variable that could explain the difference in grant rates. 84  This contention can be easily refuted because, even


if only represented clients are considered, there is still a clear difference in the grant rates:


TABLE 2. GRANT RATES FOR REPRESENTED ALIENS IN VTC AND IN-PERSON HEARINGS


 FY 2005 FY 2006


VTC Hearings 23.27% 29.15%


In-Person Hearings 38.20% 46.25%


The differences in grant rates, accounting for the unrepresented status of aliens, are also statistically significant. 85  Thus, even
when comparing only those applicants who have the benefit of an attorney, the use of VTC materially affects the likelihood
of an asylum grant.


VTC affects the asylum hearing process. Even the most sophisticated VTC systems affect a listener's perception of an asylum
applicant's testimony by undermining the Immigration Judge's ability to assess credibility. 86  VTC also has a statistically
significant effect on asylum grant rates; asylum applicants are only half as likely to win an asylum grant if their hearing uses
VTC. 87  The onus is now on EOIR to decide whether, as a matter of policy, VTC's efficiency gains outweigh the system's
inherent distortions to the justice system and holistic effect on grant rates.







EFFECTIVE PROCESSING OR ASSEMBLY-LINE..., 22 Geo. Immigr. L.J. 259


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 8


V. VTC AS A MATTER OF LAW: VTC DOES NOT “FULLY PROTECT THE PARTICIPANTS' RIGHT TO
PROCEDURAL DUE PROCESS” BECAUSE IIRIRA AND REAL ID ESTABLISH A SYSTEM WHERE FLAWED
CREDIBILITY DECISIONS ARE VIRTUALLY UNREVIEWABLE


EOIR's second premise in justifying the use of VTC is that “[h]earings conducted by [VTC] are fair and fully protect the
participants' right to procedural due process.” 88  This assertion is suspect because the IIRIRA and REAL ID work together to
drastically increase the likelihood that a bona fide refugee could be denied asylum status. The consequences of a system that
facilitates erroneous adjudications of asylum status are two-fold: it (1) *273  violates the United States' treaty obligation of
non-refoulement under the Refugee Protocol of 1967, thereby violating international law, 89  and (2) violates domestic law by
violating the Due Process Clause. 90


A. IIRIRA and REAL ID Particularly Prejudice an Asylum Applicant because Applicants are Especially Dependent on
Their Testimony to Establish Refugee Status


Immigration Courts place great importance on the testimony of asylum applicants. By definition, a refugee is someone who has
fled his or her country when that country is unwilling or unable to protect the refugee from persecution. 91  While fleeing from
persecutors and a complicit government, refugees seldom have time to compile the type of documentary evidence American
courts often demand in domestic trials. 92  As the United Nations Refugee Handbook states, “a person fleeing from persecution
will have arrived with the barest necessities and very frequently even without personal documents.” 93  With little or no
documentation to corroborate their story of persecution, asylum applicants must rely on the strength of their testimony to


establish a prima facie case of eligibility under 8 U.S.C. § 1101(a)(42)(A). Indeed, an applicant's testimony is so important
that a judge can grant asylum status based exclusively on that testimony. 94


Given that an asylum applicant disproportionately relies on his or her testimony, any procedure that undermines the richness
or effectiveness of testimony would disproportionately prejudice asylum seekers. This is exactly what VTC does: as described
above, VTC fundamentally alters the way judges perceive an applicant's testimony. 95  By endorsing VTC, § 1221a forces
Immigration Judges to make credibility determinations based on only a fraction of the information conveyed by the applicant's
oral communication. 96  Not only does VTC limit any potential positive effects of an applicant's *274  testimony by failing
to convey corroborative nonverbal cues and discouraging any emotional connection, VTC actually prejudices the applicant by
making the applicant seem less trustworthy than he or she would appear in person. 97  Put another way, the asylum applicant
can often rely on a single tool to build his case for asylum, and the IIRIRA dulls even that.


Compounding the asylum applicant's plight is the fact that adverse credibility rulings by the trial judge that are based on VTC
testimony are all but unreviewable by the BIA after the passage of REAL ID. 98  Even if the BIA believes that the record supports
an applicant's credibility, the BIA cannot overturn an Immigration Judge's adverse credibility ruling unless the Immigration
Judge's decision was wholly unreasonable. 99  For the asylum seeker, this means that there is little or no appellate recourse
to correct problems associated with testimony delivered via VTC. Working in conjunction, the IIRIRA forces judges to make
credibility determinations on flawed evidence and REAL ID makes those determinations binding.


B. VTC Implicates International Law because the United States Has an Independent Treaty Obligation Not to Refoul
Bona Fide Refugees


As a signatory of the 1967 Refugee Protocol (“Protocol”), the United States has assumed the duty of non-refoulement of those
who meet the definition in Art. 1 of the 1951 Refugee Convention (“Convention”). 100  This duty, at its most basic level, means
that the United States cannot return a refugee to the country of his persecution or torture. 101  The danger of IRRIRA and REAL
ID in the context of the Refugee Convention is that those statutes increase the chances that the American courts will misapply
the Article 1 definition of a “refugee” because of the cognitive externalities inherent in VTC. While any system of individualized
adjudication assumes the risk of possibly denying a bona fide applicant the appropriate relief, the use of VTC raises the inherent
structural risk of a false negative to the level of a near certainty.
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The Refugee Convention's duty of non-refoulement applies to American courts until their asylum seekers are determined
ineligible for relief. 102  When using VTC, Immigration Courts may very well adjudicate the issue not on the *275  actual merits
of the case but rather on the cognitive externalities inherent in VTC; an asylum applicant would thus never get the substantive
merits hearing to which he is entitled. Continued use of VTC risks violation of the non-refoulement obligation under Art. 33(1)
of the Refugee Convention and thus not only frustrates the pragmatic goals of reliable asylum adjudications but also violates
America's humanitarian promises internationally.


C. VTC Implicates Domestic Law Because it Violates Due Process


1. The Mathews v. Eldridge Test


The use of VTC also implicates the Due Process Clauses of the Fifth and Fourteenth Amendments. The Due Process Clause
applies to all “persons” within the territorial jurisdiction of the Constitution. 103  The Supreme Court has also described the
Clause as fundamentally requiring an “opportunity to be heard at a meaningful time and in a meaningful manner.” 104  The
United States Code reflects this standard in § 1229a(b)(4)(B): the applicant must be allowed “reasonable opportunity to ...
present evidence on the alien's behalf.” 105  In Mathews v. Eldridge, the Supreme Court announced a three-part balancing test for
adjudicating allegations that a particular procedure--like VTC--does not satisfy the procedural protections of the Due Process
Clause. 106  The Eldridge test requires a court to weigh three factors in determining whether an individual's Due Process rights
have been violated: (1) the applicant's interest that is being deprived, (2) the government's interest in depriving the individual,
and (3) the likelihood of an erroneous deprivation and the probable value of other alternative procedural safeguards. 107


The first Eldridge factor, the applicant's interest, is satisfied for an asylum seeker. The Supreme Court has recognized that the
right “to stay and live and work in this land of freedom” is a “weighty” interest. 108  Bona fide refugees also have another interest
in not being returned home: in their native countries, the refugees have a well-founded fear of persecution and have *276
already been persecuted. The level of abuse that rises to the level of persecution is a serious matter and adds to the weight of
the asylum applicant's interest in the litigation. 109


On the other hand, the Court has also found the government's countervailing interest in regulating immigration to be an important
interest 110  and has interpreted Congress's power over entry to be nearly plenary: “Whatever the procedure authorized by
Congress is, it is due process as far as an alien denied entry is concerned.” 111  The power to regulate immigration, however, does
not mean the power to engage in a needlessly prejudiced hearing procedure; indeed, the Court has acknowledge that Congress
“is subject to important constitutional limitations.” 112  The government may also argue that its interest in VTC is the desire for
a cheaper, more efficient immigration system. While financial and administrative savings are appropriately considered factors
in weighing the government's interests, 113  mere financial interests do not outweigh serious personal stakes like life, liberty, or
a child's interest in receiving an education. 114  Thus, the government has weighty but not dispositive interests in using VTC.


The final Eldridge factor is a two-part inquiry into (1) the likelihood of an erroneous deprivation, and (2) an analysis of
available alternatives to the challenged regulatory scheme. 115  First, as described above in Part IV.A., the likelihood of
erroneously depriving asylum relief drastically increases when adjudications are based on unreviewable determinations and
skewed testimony. Either IIRIRA or REAL ID would have increased the chances of an erroneous deprivation; taken together,
however, their synergy eviscerates any chance for meaningful review. Second, simple and straightforward alternatives to VTC
exist that satisfy the cost/practicality concerns in Mathews; the most obvious is a return to the pre-IIRIRA process of allowing an
in-person *277  hearing for all aliens. Alternatively, as described immediately below, Department of Homeland Security (DHS)
could strike a middle ground between efficiency and in-person hearings by limiting the use of VTC to master calendar hearings.
Either way, there are viable alternatives to the unnecessarily risky process of using VTC to conduct substantive hearings.


2. Multiple Courts of Appeal have Found VTC Constitutes a Due Process Violation
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While no case has applied the Eldridge test to § 1221a and VTC, 116  a number of courts have questioned the process'
effectiveness. 117  The Courts of Appeals have chipped away at VTC's foundation by asserting that VTC testimony is
fundamentally different from in-person testimony, and that applicants might not be “present” in the legal sense when appearing
via VTC. 118


First, the courts have questioned the validity of EOIR's reliance on the fact that “Congress made no distinction between an in-
person hearing and a hearing conducted by VTC.” 119  The Fourth Circuit acknowledged the reality that testimony observed via
VTC fails to convey the emotion and power of an in-person observation: “Virtual reality is rarely a substitute for actual presence
and ... even in an age of advancing technology, watching an event on the screen remains less than the complete equivalent of
actually attending it.” 120  The Seventh Circuit has echoed this sentiment:


Video conferencing ... is not the same as actual presence, and it is to be expected that the ability to observe
demeanor, central to the fact-finding process, may be lessened in a particular case by video conferencing. This
may be particularly detrimental where it is a party to the case who is participating by video conferencing, since
personal impression may be a crucial factor in persuasion. 121


The courts' reluctance to accept Congress' implication of ambivalence between using VTC and in-person hearings bodes well
for a reevaluation of the system. If courts adhered to the legal fiction that VTC and in-person hearings were functionally
equivalent 122  then any legal challenge to the *278  system on Due Process grounds would likely fail. VTC and in-person
hearings are different; the next question for the courts is whether the processes are so different that they violate Due Process.


The second major area where the Courts of Appeal have questioned VTC is on the issue of “presence.” Since removal hearings
are not criminal hearings, neither the Sixth Amendment's Confrontation Clause 123  nor Federal Rule of Criminal Procedure
43 124  apply. 125  However, the issue of whether an asylum applicant is present at the hearing is much like that for one charged
with a crime: is the applicant “present”? 126  According to the Fourth, Fifth, Ninth, and Tenth Circuits, “presence” means
“physical presence.” 127  Both the Tenth Circuit and the Fourth Circuit relied upon Black's Law Dictionary to find that a
defendant's actual presence was not satisfied by a projection of the defendant on a television screen. 128  Just as appearing via
VTC does not constitute presence in a criminal court, appearing via VTC in immigration court should not constitute presence
either. Therefore, if an alien is not legally present at the hearing there is a heightened likelihood that the hearing will result
in an erroneous decision.


VI. POLICY RECOMMENDATION THAT PROPERLY PRIORITIZES JUSTICE AND EFFICIENCY: LIMIT
VTC TO MASTER CALENDAR HEARINGS


Despite the number of problems addressed in this analysis, the use of VTC still holds enormous potential for increasing efficiency
of America's asylum system. By selectively using VTC in situations where nuanced, nonverbal cues are not critical to the
hearing's purpose, there are ways EOIR could capitalize on VTC's strengths while minimizing the technology's weakness. With
this selective-use paradigm in mind, the best use of VTC would be at the mandatory master calendar hearings that all asylum
seekers must attend. The master calendar hearing, akin to an arraignment in the criminal context, is a procedural hurdle that
often takes less than twenty minutes. The purpose of the master calendar hearing is to establish the grounds for relief and
to schedule a subsequent removal hearing; both of these tasks are straightforward and do not require the judge to engage in
ambiguous credibility determinations. Thus this article recommends two statutory changes: (1) *279  §1229a(b)(2)(A)(iii)
should be deleted so that hearings can be heard in person, in absentia with consent of the parties, or via telephone conference
with the consent of the alien, 129  and (2) a paragraph (C) should be added to § 1229a(b)(2) that allows for master calendar
hearings to be heard via VTC.


This limitation on use of VTC echoes the use of the technology in other parts of the American judicial system. In the non-
immigration context, VTC has a very limited application: it is used in civil litigation, preliminary procedural hearings in criminal
cases, and in parole hearings. 130  The Supreme Court acknowledged this distinction between minor hearings and substantive
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trials in its April 2002 rejection of an amendment to Federal Rule of Criminal Procedure 26 that would allow for VTC in
substantive hearings. 131  This rejection is especially telling because the Court approved two amendments that allowed for VTC
to be used in procedural initial appearances and arraignments. 132  For the Supreme Court, substantive hearings demand more
than the fractured testimony produced by VTC. 133  EOIR should follow the Court's example.


EOIR's fundamental goal in the use of VTC was “[t]o provide fair and efficient immigration hearings through video-
teleconferencing (VTC) at established hearing locations throughout the United States.” 134  As described in this article, the
use of VTC in removal hearings fails to achieve this goal. VTC fails as both a matter of policy and as a matter of law; it
fundamentally alters the Immigration Judge's decision-making process and infringes on the alien's Constitutional right to Due
Process. EOIR's goal is conjunctive: the Office hopes to provide “fair and efficient” hearings. By using VTC in removal hearings,
EOIR has advanced its efficiency goal; However the fairness of proceedings has suffered. By limiting VTC appearances to
Master Calendar hearings, EOIR can advance both of its stated goals and ensure that efficiency stands alongside justice in the
American Immigration Court system.


*280  APPENDIX A. STATISTICAL REQUEST OPA 07-116


U.S. Department of Justice


Executive Office for Immigration Review


Office of Planning, Analysis and Technology


Statistical Request OPA 07-116


FY 2005 Asylum Decisions


By Initial Hearing Type


 GRANTS A1 DENIAL WITHDRAWN ABANDONED OTHER


Video Conference 104 (3) 343 (77) 145 45 330


Telephonic 128 (0) 177 (20) 83 21 185


In Person 11,526 (56) 18,650 (1,836) 13,192 3,583 12,130


Footnotes


a1 Numbers in parenthesis are subsets indicating the number of unrepresented aliens.


FY 2006 Asylum Decisions


By Initial Hearing Type
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 GRANTS DENIAL WITHDRAWN ABANDONED OTHER


Video Conference 80 (1) 286 (94) 193 44 621


Telephonic 156 (3) 150 (19) 77 21 159


In Person 13,120 (87) 16,123 (1,529) 10,082 3,858 13,081


Total Immigration Judge Decisions


By Initial Hearing Type


 FY 2005 FY 2006


Video Conference 5,692 7,413


Telephonic 1,533 1,574


In Person 257,522 264,724


APPENDIX B. STATISTICAL SIGNIFICANCE OF THE DIFFERENCE IN GRANT RATES


The disparity in grant rates between VTC and in-person hearings is statistically significant because the difference in grant rates in
2005 and 2006 had z-scores of -7.4 and -10.54, respectively. 135  The difference in means is modeled in a binomial distribution,
which mirrors a normal distribution. It is generally acknowledged that z-scores above 2 are significant; the disparity in the grant
rates is thus highly statistically significant. The formula for a two-proportion z-test with unequal variances is:


*281  <<equation>>


The calculations for both FY2005 and FY2006 are as follows.


FY 2005


n1 = number of VTC cases = 447
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n2 = total number of cases = 30,928


P1[capped] = grant rate for VTC cases = .2327


P2[capped] = general asylum grant rate = .3820


no[the null hypothesis] → P1 = P2


Running this calculation for the asylum data given in OPA 07-116 generates the following:


(.2327 - .3820) - 0
Z = = - 7.4


Square Root of (((.2327 *(1 - .2327))/447) + ((.3820 *(1 - .3820))/30928))


FY 2006


n1 = number of VTC cases = 366


n2 = total number of cases = 29,915


P1[capped] = grant rate for VTC cases = .2186


P2[capped] = general asylum grant rate = .4487


no[the null hypothesis] → P1 = P2


The calculation:


(.2186 - .4487) - 0
Z = = - 10.54


Square Root of (((.2186*(1 - .2186))/366)+((.4487*(1 - .4487))/29915))


Once this z-score has been obtained, the next step in determining the significance of a binomial distribution is to find the place
of the z-score on a binomial distribution. The binomial distribution resembles a normal distribution, depicted in the following
graph: 136


TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*282  The x-axis on this graph represents standard deviations from the mean; for binomial distributions this is equivalent to the


z-score. A z-score of three, for example would encompass 98 percent of random samples and indicate only a 2 percent chance
that the deviation from the mean was random. Z-score of -7.4 and -10.56, the value of the difference in grant rates between VTC
and in-person determinations in FY 2005 and FY 2006 respectively, are exponentially more significant. The null hypotheses
that VTC and in-person interviews have comparable grant rates are rejected.


APPENDIX C. ACCOUNTING FOR A LACK OF REPRESENTATION
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The difference in grant rates is statistically significant even when the higher number of unrepresented asylum applicants using
VTC. The calculation for new z-scores is identical to the calculation in Appendix B except that the unrepresented cases have
been removed from the total:


<<equation>>


FY 2005


Where:


n1 = number of VTC cases = 367


n2 = total number of cases = 28,936


P1[capped] = grant rate for VTC cases = .2327


P2[capped] = general asylum grant rate = .3820


*283  no [the null hypothesis] → P1 = P2


Running this calculation for the asylum data given in OPA 07-116 within parenthesis generates the following:


(.2752 - .4070) <<Unknown Symbol>> 0
Z = = - 5.8


Square Root of (((.2752 *(1 - .2752))/367) + ((.4070 *(1 - .4070))/28936))


FY 2006


Where:


n1 = number of VTC cases = 271


n2 = total number of cases = 28,182


P1[capped] = grant rate for VTC cases = .2915


P2[capped] = general asylum grant rate = .4625


no [the null hypothesis] → P1 = P2


The z-test for FY 2006:


(.2915 - .4625) - 0
Z = = - 6.159


Square Root (((.2915*(1 - .2915))/271) + ((.4625*(1 - .4625))/28182))
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The absolute value of these z-scores is still far above the z-score of 3 that accounts for 98% of random solutions. The null
hypotheses that VTC and in-person interviews have comparable grant rates, accounting for the higher number of unrepresented
aliens using VTC, are rejected.
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aa1 Yale University, B.A., May 2007. The authors dedicate this article to our father, Edward Whaley Walsh, 1954-2006, for
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will never forget his lessons or the example he set. © 2008, Frank M. Walsh and Edward M. Walsh.
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Thornton v. Snyder, 428 F.3d 690, 698 (7th Cir. 2005) (“The importance of presenting live testimony in court cannot


be forgotten.”).


44 See Pub.L. No. 109-13 (2005).


45
8 U.S.C. 1158(b)(1)(B)(iii) (2006). Additionally, REAL ID increased an Immigration Judge's ability to rely on


evidence outside the testimony given in the hearing: “In determining whether the applicant has met the applicant's


burden, the trier of fact may weigh the credible testimony along with other evidence of record.” 8 U.S.C. 1158(b)
(1)(B)(ii).


46
See 8 U.S.C. § 1252(b)(4)(D) (2006) (“No court shall reverse a determination made by a trier of fact with respect
to the availability of corroborating evidence ... unless the court finds ... that a reasonable trier of fact is compelled to
conclude that such corroborating evidence is unavailable.”); see also Aubra Fletcher, The REAL ID Act: Furthering
Gender Bias in U.S. Asylum Law, 21 BERKELEY J. GENDER L. & JUST. 111, 126 (2006) ( “Finally, the ‘trier of fact’
language in this section may lead the BIA and federal courts to defer to IJ findings in this regard.”).


47
H.R. REP. NO. 109-72, at 167-68 (2005) (Conf. Rep.) (quoting Sarvia-Quintanilla v. INS, 767 F.2d 1387, 1395 (9th
Cir. 1985).
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48
Id. (quoting Mendoza Manimbao v. Ashcroft, 329 F.3d 655, 662 (9th Cir. 2003)).


49 See Fletcher, supra note 46, at 126 (discussing the danger of inconsistent verdicts when Immigration Judges are accorded
greater discretion).


50 H.R. REP. NO. 109-72, at 167-68.


51 HQIC Fact Sheet II, supra note 12.


52 Interview with the Honorable Frederic Lederer, supra note 26 (maintaining that modern technology allows for VTC
testimony that is functionally the same as live testimony).


53 Mark Federman, On the Media Effects of Immigration and Refugee Board Hearings via Videoconference, 19 J.
REFUGEE STUD. 433, 434 (2006).


54 Ronald Ellis, Ellis Report to the Immigration and Refugee Board Audit and Evaluation Committee, (Oct. 21, 2004),
available at http://www.irb-cisr.gc.ca/en/about/transparency/reviews/video/index_e.htm#conclusion [hereinafter “Ellis
Report”]. Ellis' specific mandate was to “review the Board's use of videoconferencing in refugee hearings for the purpose
of assessing the impact the technology may have on the fairness of the hearings and whether the practice maintains an
appropriate balance between fairness and efficiency.” Id.


55 See id. The Ellis Report concluded that:
My main conclusion is that the RPD should not make a final decision about the appropriateness of the use of
videoconferencing in refugee hearings without further and more sophisticated trials and investigation.
The important concerns addressed by the scientists about the efficacy and appropriateness of video-mediated
communication in refugee matters cannot be appropriately ignored. Neither would it be right to ignore the inherent
reservations evidenced in the survey responses as to the possible negative impact on the ability of refugee claimants to
perform in videoconferenced hearings at levels of comfort that allow them to communicate effectively and to display
demeanour that reflects their true selves.
But it is too early to say that these are problems that could not be solved with some felicitous adjustments in the protocol,
procedures and technical facilities, at least perhaps for a significant proportion of cases .... My recommendation is
that the Board commit to a significant ‘testing period’ during which the videoconferencing would be delivered in the
most acceptable way possible and the relative fairness and effectiveness of videoconferenced hearings as compared to
traditional hearings would be carefully and systematically evaluated through an independent and scholarly empirical
study.
Id. The Ellis Report then gave a detailed list of modifications to the VTC process that would better improve the system.


56 See Federman, supra note 53, at 435.


57 See id. at 438-44.


58 See id. at 436-38, 442-45.


59 See Haas, supra note 25, at 68-70.


60 ALBERT MEHRABIAN, NONVERBAL COMMUNICATION 178 (1972).


61 Id. at 79.


62 See id.


63 See Johnson & Wiggins, supra note 3, at 215-16.


64 See id. at 216.


65 See Haas, supra note 25, at 74; S.G. Straus, et al, The Effects of Videoconference, Telephone, and Face-to-Face Media
on Interviewer and Applicant Judgments in Employment Interviews, 27 J. OF MGMT. 363, 372 (2001) ( “Interviewers
reported that it was much easier to regulate the conversation and achieve mutual understanding in [face-to-face] versus
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[VTC] interviews ....”); John Stock & Lee Sproull, Through a Glass Darkly: Why Do People Learn in Videoconference,
22 HUM. COMM. RES. 197, 202-05 (1995). In the Stock and Sproull study, participants were organized into pairs
and tasked with a map orienteering exercise. The amount of verbal dialogue needed to complete the exercise for the
participants using VTC was far greater than the amount of dialogue needed for those participants speaking face-to-face.
Id. at 202-05.


66 See Connor, supra note 1, at 217.


67 Cf. Robert Feldman & Richard B. Chesley, Who is Lying, Who is Not: An Attributional Analysis of the Effects of
Nonverbal Behavior on Judgments of Defendant Believability, 2 BEHAVIORAL SCIENCES AND THE LAW 109, 110
(1984) (the mere presence of a camera in the room could make the applicant more nervous).


68 See Connor, supra note 1, at 218-19.


69 See Haas, supra note 25, at 75 (“The ability to connect with the judge and win his empathy is often crucial to immigrants
who must rely on their personal story to win their case.”).


70 Id.; Michael J. Mallen, et al., Online Versus Face-to-Face Conversations: An Examination of Relational and Discourse
Variables, 40 PSYCHOTHERAPY: THEORY, RES., PRAC., TRAINING 155, 158-60 (2003).


71 Johnson & Wiggins, supra note 3, at 215.


72 See Ederyn Williams, Medium or Message: Communications Medium as a Determinant of Interpersonal Evaluation,
38 SOCIOMETRY 119, 125 (1975) (This ‘media equation’ means that viewers will respond to screen images as if they
are real; that is, viewers will attribute the attributes of the image onto real life.).


73 See Haas, supra note 25, at 75.


74 See Federman, supra note 53, at 438.


75 Interview with the Honorable Frederic Lederer, supra note 26.


76 See Haas, supra note 25, at 67.


77 See id.


78 BYRON REEVES & CLIFFORD NASS, THE MEDIA EQUATION (1996).


79 See EOIR Report, Appendix A. The grant rates are calculated by dividing the number of grants by the sum of the cases
that were granted and denied. Cases reported as withdrawn, abandoned, or “other” are not included in the grant/denial
rate calculation. For a detailed description of the statistics the EOIR Office of Planning, Analysis, and Technology uses,
see Executive Office for Immigration Review, Office of Planning, Analysis, & Technology, FY 2006 Statistical Year
Book, Feb. 2007, at D1-D2, available at http:// www.usdoj.gov/eoir/statspub/fy06syb.pdf.


80 For a detailed discussion of how statistically robust the differences in grant rates are, see Appendix B.


81 HQIC Fact Sheet II, supra note 12.


82 See Appendix B.


83 Devon A. Corneal, On the Way to Grandmother's House: Is U.S. Immigration Policy More Dangerous than the Big Bad
Wolf for Unaccompanied Juvenile Aliens?, 109 PENN ST. L. REV. 609, 649 (2004) (quoting Women's Commission
for Refugee Women and Children, Prison Guard or Parent?: INS Treatment of Unaccompanied Refugee Children, May
2002, at 6).


84 Aliens in VTC hearings are three- to four-times as likely to be unrepresented than applicants in in-person hearings.
In FY 2005, 17 percent of VTC asylum applicants were unrepresented while only 6 percent of in-person applicants
were unrepresented. In FY 2006, 25 percent of VTC applicants were unrepresented while only 6 percent of in-person
applicants did not have counsel. See Appendix A.
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85 For a detailed discussion of the unrepresented/represented statistics, please see Appendix C.


86 See supra notes 51-78 and accompanying discussion.


87 See supra notes 79-83 and accompanying discussion.


88 HQIC Fact Sheet II, supra note 12.


89 See Protocol Relating to the Status of Refugees, Jan. 31, 1967, 19 U.S.T. 6223; Convention Relating to the Status of
Refugees, art. 33(1), July 28, 1951, available at http://www.ohchr.org/english/law/refugees.htm.


90 See U.S. CONST. amend V; U.S. CONST. amend XIV, § 1.


91
See 8 U.S.C. § 1101(a)(42)(A) (2006).


92
See Abankwah v. INS, 185 F.3d 18, 26 (2d Cir. 1999) (stressing that “[A] genuine refugee does not flee her native
country armed with affidavits, expert witnesses, and extensive documentation.”).


93 OFFICE OF THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES (UNHCR), HANDBOOK ON
PROCEDURES AND CRITERIA FOR DETERMINING REFUGEE STATUS 196 (rev. ed. 1992).


94
See Bolanos-Hernandez v. INS, 767 F.2d 1277, 1285 (9th Cir. 1984); see also 8 U.S.C. § 1158(b)(1)(B)(iii) (2006);


Sangha v. INS, 103 F.3d 1482, 1487 (9th Cir. 1997) (“Because asylum cases are inherently difficult to prove, an
applicant may establish his case through his own testimony alone.”). While an applicant's testimony is sufficient to meet
the evidentiary burden, REAL ID settled a circuit split between the Ninth Circuit and the rest of the country by holding
that an immigration judge may require corroborating documentation if the judge believes the documents are reasonably


required. See 8 U.S.C. 1158(b)(1)(B)(ii).


95 See supra notes 51-78 and accompanying discussion.


96 See supra notes 58-64 and accompanying discussion.


97 See supra notes 75-78 and accompanying discussion.


98
See 8 U.S.C. § 1252(b)(4)(D) (2006).


99 See id. (“No court shall reverse a determination made by a trier of fact with respect to the availability of corroborating
evidence ... unless the court finds ... that a reasonable trier of fact is compelled to conclude that such corroborating
evidence is unavailable.”).


100 See Protocol Relating to the Status of Refugees, Jan. 31, 1967, 19 U.S.T. 6223; Convention Relating to the Status of
Refugees, art. 33(1), July 28, 1951 (“No Contracting State shall expel or return (“refouler”) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political opinion.”).


101 Convention Relating to the Status of Refugees, art. 33(1).


102 Id.


103
Yick Wo v. Hopkins, 118 U.S. 356, 368-71 (1886); see also Reno v. Flores, 507 U.S. 292, 306 (1993) (“The Fifth


Amendment entitles aliens to due process of law in deportation proceedings.”).


104
Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (quoting Armstrong v. Manzo, 380 U.S. 545, 552 (1965)) (internal


quotations omitted).
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105
8 U.S.C. § 1229a(b)(4)(B) (2006).


106
Matthews, 424 U.S. at 335.


107
See id.; see also Landon v. Plasencia, 459 U.S. 21, 34 (1982) (stating that the Eldridge test is mandatory when
evaluating procedural Due Process).


108
Landon v. Plasencia, 459 U.S. 21, 33-34 (1982) (“[An alien's] interest here is, without question, a weighty one. [The


alien] stands to lose the right ‘to stay and live and work in this land of freedom.’ Further, [the alien] may lose the right


to rejoin her immediate family, a right that ranks high among the interests of the individual.”); see also Moore v.
City of East Cleveland, 431 U.S. 494, 499, 503-04 (1977) (plurality opinion) (holding family unification is a weighty


interest); Stanley v. Illinois, 405 U.S. 645, 651 (1972) (same).


109
See Prela v. Ashcroft, 394 F. 3d 515, 518 (7th Cir. 2005) (“Although these events may qualify as harassment or even
intimidation [the petitioner was detained, interrogated, harassed, and beaten], they are not so extreme that they rise to


the level of persecution.”); Ghaly v. INS, 58 F.3d 1425, 1431 (9th Cir. 1995) (“Persecution is an extreme concept
that does not include every sort of treatment our society regards as offensive.”).


110
See Harisiades v. Shaughnessy, 342 U.S. 580, 591 (1952) (“We think that ... it would be rash and irresponsible to
reinterpret our fundamental law to deny or qualify the Government's power of deportation.”).


111
U.S. ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 544 (1950); see also Fong Yue Ting v. United States, 149 U.S.


698, 707 (1893) (“The right of a nation to expel or deport foreigners, who have not been naturalized or taken any steps
towards becoming citizens of the country, rests upon the same grounds, and is as absolute and unqualified as the right


to prohibit and prevent their entrance into the country.”); Nishamura Ekiu v. United States, 142 U.S. 651, (1892)
(sanctioning Congressional power to inspect).


112
Zadvydas v. Davis, 533 U.S. 678, 695 (2001); see also Chae Chang Ping v. US, 130 U.S. 581, 604, (1889) (noting


that Congressional power over immigration is limited “by the Constitution itself and considerations of public policy and
justice which control, more or less, the conduct of all civilized nations”).


113 See Connor, supra note 1, at 223.


114
Plyler v. Doe, 457 U.S. 202, 228 (1982) (finding the state's interest in saving money outweighed by children's interest


in obtaining an education).


115 See Connor, supra note 1, at 221.


116 See Haas, supra note 25, at 79-80.


117
See, e.g., Thornton v. Snyder, 428 F.3d 690, 692 (7th Cir. 2005).


118 Id.


119 HQIC Fact Sheet I, supra note 10.


120
Rusu v. INS, 296 F.3d 316, 322 (4th Cir. 2002) (quoting United States v. Lawrence, 248 F.3d 300, 304 (4th Cir. 2001)).


121
Thornton, 428 F.3d at 697. The Thornton court went on to say, “The importance of presenting live testimony in


court cannot be forgotten. The very ceremony of trial and the presence of the factfinder may exert a powerful force for
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truthtelling. The opportunity to judge the demeanor of a witness face-to-face is accorded great value in our tradition.”
Id. at 698.


122 Interview with the Honorable Frederic Lederer, supra note 26. Lederer believes that he can create a VTC system that
is functionally equivalent to in-person hearings. Id.


123 U.S. CONST. amend. VI.


124 Fed. R. Crim. P. 43.


125
Bridges v. Wixon, 326 U.S. 135 (1945).


126 See Haas, supra note 25, at 81-82 (“While not directly applicable to administrative hearings like immigration, [the fact
that other cases required physical presence] strengthens the view that the due process presence requirement demands
actual presence.”).


127
See United States v. Torres-Pahena, 290 F.3d 1244, 1245 (10th Cir. 2002) (finding “presence” under Rule 43 means


“physical presence”); Lawrence, 248 F.3d at 304 (same); United States v. Navarro, 169 F.3d 228, 235 (5th


Cir. 1999) (same); Valenzuela-Gonzalez v. United States Dist. Ct. for Dist. of Az., 915 F.2d 1276, 1280 (9th Cir.
1990) (finding that Rule 10 and Rule 43 combined require that a defendant be physically present at arraignment). The
arraignment procedure in the criminal context is equivalent to the master calendar hearing in the immigration context.


128
See Torres-Pahena, 290 F.3d at 1245; Lawrence, 248 F.3d at 303.


129
See 8 U.S.C. § 1229a(b)(2)(iii) (2006).


130
See Lawrence, 248 F.3d at 301 (finding sentencing via VTC violated Federal Rule of Criminal Procedure 43's
requirement that criminal defendant be present at sentencing); Johnson & Wiggins, supra note 3, at 212-14; Boitano,
supra note 29, at 68; see also Chen, supra note 4, at 87; cf. National Center for State Courts, Videoconferencing, Briefing
Papers, http:// www.ncsconline.org/WC/Publications/KIS_VidConBriefPub.pdf, (last visited Mar. 28, 2007) (describing
the first use of VTC in American courts in a 1972 bail hearing).


131 See Johnson & Wiggins, supra note 3, at 213. The actual amendment has three requirements: (1) the requesting party
established “exceptional circumstances” for its use, (2) “appropriate safeguards” were used, and (3) the witness was
unavailable within the meaning of Federal Rules of Evidence 804(a)(4)-(5). Id. Justice Scalia based his statement on the
preposition that there was no “individualized determination” of whether VTC was warranted in the case. Id.; see also
Haas, supra note 25, at 84 (discussing the need for closed-circuit witness testimony in child abuse cases because of the
emotional and psychological impact on abused children if the children testified in front of their abusers).


132 See Johnson & Wiggins, supra note 3, at 213.


133 See id.


134 See HQIC Fact Sheet I, supra note 10.


135 The negative value of the z-score does not affect the analysis; the absolute value of the z-score is all that matters in a
binomial distribution.


136 ROBERT J. MARZANO, ET AL., CLASSROOM INSTRUCTION THAT WORKS:
RESEARCH-BASED STRATEGIES FOR INCREASING STUDENT ACHIEVEMENT,
Binomial Distribution, Association for Supervision and Curriculum Development,
available at http:// www.ascd.org/portal/site/ascd/template.chapter/menuitem.b71d101a2f7c208cdeb3ffdb62108a0/?
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